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Dear Ms. Duncan:

We are writing on behalf of respondent America Coming Together ("ACT") to respond
to the complaint dated May 30,2008 filed by Ralph Nader in this nurtter ("the ComplainO, and
Mr. Nader's supplement to the Complaint dated October 14 ("the Supplement*1). As a result of
what the Office of General Counsel ("OQC1) has teimed an Madmmistiative ovemghC and
because the Complaint contained a defective jurat that was not fixed until October 14, the
Commission served ACT with the Complaint and the Supplement for the first time on or about
November 6. Because these documents, including their exhibits, are voluminous, ACT requested
and received an enlargement of time within which to prepare this response.

ACT now responds and respectfully requests that the Commission detennine that there is
no reason to believe that ACT violated the Federal Election Dunpaign Act (uFECA>f) as Mr.
Nader alleges or in any other manner that might be corisidered fiom Mr. Nader's fac&ial
allegations and legal contentions. Alternatively, the Commission should dismiss this matter as it
pertains to ACT because this matter does not merit the sigm^cam expenditure of Commission
resources that pursuing it would necessarily entail.

The Complaint and the Supplement were filed four years after the events with which they
are concerned, namely, state-level administrative and judicial proceedings concerning ballot
access for Mr. Nader's mdependent candidacy for President in 2004. In that election, Mr. Nader
and his turning mate, me since-deceased Peter Miguel Camejo, appeared on the ballot in 34
states and the District of Columbia and garnered 0.38̂  of the national popular vote and zero
electoral votes. Federal Election Ommission^ede^



The Complaint and the Supplement comprise the latest of a number of very belatedly
devised legal expeditions by Mr. Nader to secure some measure of punishment against those
whom he apparently believes impeded his electoral efforts in 2004. On October 30,2007 -
almost three full years after Mr. Nader lost the 2004 election-Mr. Nader, Mr. Qoncjo and six of
their individual supporters launched a series of lawsuits in the Superior Court of the District of
Columbia, the United States District Court for the Eastern District of Virginia and the United
States District Court for the District of Columbia against, variously, ACT and numerous other
respondents in the Complaint, including the Democratic National Committee ("DNC"), Kerry-
Edwards 2004, Inc. ("Kerry-Edwards"), Senator John Kerry, the Ballot Project ("BP"), the
Service Employee International Union ("SEW), Reed Smith, LLP ("Reed Smith"), and several
individuals associated with the DNC and BP.

IX

rvi
01 The factual allegations in the court complaints regjuding ACT, the other defendants and
*~f various individuals and groups that uiosecomplamts label as uco-conspiratorsH (all of whom are
f** respondents here) are virtually identical to those in the Complaint itself. But instead of alleging
JJ! violations of FECA, the court complaints variously assert that the defendants engaged in
qr common-law malicious prosecution and abuse of process and a civil conspiracy to commit those
O torts, and that the defendants both ccflspiied to and did violate 42 U.S.C. § 1983 and the
O Qualifuations Cause and the Pint and Fo^

Motions to dismiss filed by ACT and the other defendants in all of those cases have been
granted since last May, on grounds, variously, of failure to state a claim, lack of subject matter
jurisdiction, application of the Nocrr-Permlngton doctrine, resjwftcata and - with respect to the
plaintiffs other than Mr. Nader and Mr. Camejo- lack of standing to sue. See Nader v.
Democratic National Committee, No. 07-2136,555 F. Supp. 2d 137 (D.D.C. May 27,2008)';
Nader v. McAidiffi, No. 08-0428 (D.D.C. Jan. 7,2009)2; Nader v. Democratic National
Committee, No. 08-589 (D.D.C. Dec. 22,2008). ACT is a defendant only in the case dismissed
hut May 27 - three days before Mr. Nader filed the Qmiplamt here-which raised the ccimnon-
law causes of action described above.9 That decision is now on appeal, with briefing due to
conclude next month and oral argument scheduled for March 20,2009.

TTie Complaint, styled uln the Matter of the Democratic Party Ballot Access Litigation
Against the Nader-Camejo Presidential Campaign," alleges that the respondents, described as
"allied entities and/or affiliates of the Democratic Party," "conspired to prevent [Ralph] Nader

1 HUB decision concluded an action that wu originally filed in the Superior O>urt and tbm
district court by the defendants.
2 Earlier, this action was transferred from the United Statee District Coim for the Eastern Dist̂
United States District Owrt for the Distrk* of O>^^ S* Nader v.McAulffe, 549 F. Supp. 2d 760 (E.D. Va.
March 7,2001).

We spare the Commission a narrative of the convoluted piocedunU paths taken by the various pwalkl lawsuits.

Exhibit A to this response is a copy of the amended complaint that was dismissed m that case. Exhibit B consists
of copies of the two recent and as yet imported court decUonidettifled in the



President and Vice President, respectively, during the 2004 general election, with the "purpose to
help Democratic [Party] candidates John Kerry and John Edwards win the election by denying
voters the choice of voting for a competing candidacy,*1 and that the respondents carried out this
effort by "filpng] 24 complaints and/or intervening] in legal or administrative proceedings to
challenge Nader-Camejo's nomination papers in 18 states...." Complaint at 2.

The Complaint is divided into five ports: first, an "Introduction" (pp. 2-20), which sets
forth Mr. Nader's "conspire[acy]" theory, seeks to assert FECA violations, and describes the
alleged nature, operations and pertinent activities of numerous respondent nonfederal 26 U.S.C.
§ 527 entities (not including ACT); second, "The Parties" (pp. 20-43), which identifies the 195
named respondents, including ACT, and describes the "John/Jane Doe" respondents; third,

^ "Factual Allegations" (pp. 43-90), which sets forth, state by state, the alleged conduct at issue by
<N specific respondents concerning Nader-Camejo's ballot access-, fourth, three "counts" of alleged
•H FECA violations (pp. 90-W);8iid /̂i, a "prayer of relieT that seek^
r** respondents violated FECA, civil penalties and an injunction against the respondents (id, p. 98).
OJ

cj. The Complaint explicitly identifies as respondents no fewer than 195 individuals,
Q lawyers, law firms and organizations, including ACT, see id., fl 1-154 (pp. 20-43), as well as
O unnamed and unnumbered "John Doe and Jane Doe Democratic Party and DNC employees"
*H who allegedly either "assisted in the effort to deny Nader<^unejo ballot access, or who

participated in administrative or legal proceedings pursuant to that effort." See id at 23 flj23).
The Complaint does not name as respondents any officer, official or employee of ACT, or
otherwise identify any such individual except one William Gillis, who is alleged to have been an
"ACT employee" in Portland, Oregon. See id, 1262 (p. 74). Accordingly, ACT is but one of at
least 195 respondents, and potentially many more.

The Complaint contains few specific allegations concerning ACT. ACT is not mentioned
hi the Introduction and first appears in the Complaint as one of the 195 respondents, where it is
described as a "Democratic Section 527 organization funded in part by SEIU that organized a
campaign of harassment and sabotage in an effort to deny Nader-Caxnejo ballot access in
Oregon." O>mplamt1110 (p. 35) (emphasis added).4 Consistent with that identification, the
Complaint alleges specific activities by ACT virtually all of which take place onfy in Oregon, as
follows:

In April 2004, an unnamed "spokesperson" for ACT told CBS News matm[i]f we mink
it gets to the point where we need to step in and mobilize to make sure [Nader] doesn't get on the
ballot, then we will'." 74,1257 (p. 72). The Complaint also quotes CBS News in alleging that
"'ACT joined forces with other organizations hi [Oregon] to discourage people from signing the
petition at Nader-Camejo's nominating convention,'" and caused the convention to fail to reach
the 1,000-signaturemark for ballot access. See id and Exh. 54.

The Complaint's next allegations concerning ACT are that ACT shared a Portland,
Oregon office, with SEIU "political campaign staff;" an "ACT employee" named William Gillis
worked mere, and Mr. Gillis "posted a detailed blog entry" about a joint ACT/SEIU effort to
"attack the Nader petition drive" under a "plan" to "sabotage" trie petitions by signing and then

4 Later, the Complaint adds: "SEIU wu a founding membw of ACT and to large*
in 2004, »d bowing [ACT] in SEIU's offices." Id. 1268 (p. 77).



scratching out the signature where the petitioner was supposed to sign. See id., H 262 (p. 74) and
Exh. 59. And, the Complaint alleges, this effort succeeded in part when the Oregon Secretary of
State "invalidated hundreds" of Nader-Camejo signatures. See /</., 1265 (p. 75).

Hie Complaint also alleges other conduct in Oregon that challenged the Nader-Camejo
petitions, but not by ACT - rather, variously, by "Oregon Democrats," "Multnomah County
Democratic Party official Moses Ross," the Ore^nSwreuuy of State, unnamed other "state
officials," SEIU, "private investigators hired by SEIU," lawyer Margaret Obey, lawyer Roy
Pulvers and the Oregon Democratic Party ("ODP"). See Id., fl 258-61,264-66 (pp. 72-74,75-
76). Although no actual tact is alleged to connect ACT with those others'alleged activities, the

0) Complaint coTClusorilyterrns everything tr^
<M Oregon Democratic Party, SEIU and ACT." See id,] 263 (p. 75)).

•H The Complaint also describes Oregon state court litigation that ensued over the Secretary
^ of State's decision to disqualify the Nader-Camejo petitions, which, the Complaint
™ acknowledges, concluded with a judicial de^e^miriationcxmiliirimg that decision. See id., 1267
cjr (p. 76). The Complaint does nor allege that ACT had any role m eiu^ the administrative
O proceedmgcoiid^ictBdbytheSecNlaiyofSta^
O instead attributes litigation activity soldy to the Oregon Deiiiocratic Party and SEIU, wim
rH state party alone alleged to have paid a respondent law film that "repicse^

to deny Nader-Camejo ballot access in Oregon." See idt fl 1054)9,264-67,269 (pp. 34-35,75-
76,77).

Hie Complaint concludes with three "Counts," but Mr. Nader addresses only one and a
portion of another to ACT. "Count Two" relies on Complaint fl 257-69, discussed above, for
the proposition that "SEIU and its allied 527 group American Coming Together jointly planned
and executed an effort to prevent Nader-Camejo^m complying with Oregon state election laws
by disrupting their nomination conventions, sabotaguigmeir nomination papers and nlsely
threatening their campaign petitioners." Jtf.,1 313 (pp. 93-94) (emphasis added). Count Two
then proceeds to focus solely upon SEIU. See ft/.

"Count Three" focuses on the so-called "527 Respondemj"disciissedatCc4m)laintpp.8-
20 and If 155-71 (pp. 43-51), which do not include ACT. See id., H 314-19,321-22 (pp. 95-
98). One paragraph alleges that ACTs "contributions and expenditures in connection with its
participation in Respondent's effort to deny Nader^amcjo baUot access, as set form herein (fl
257-69)" (footnote deleted) - that is, in Oregon - "inducing the compensation paid to ACT
staffers who participated in Respondents' efforts, were made to influence a federal election, and
therefore constitute rurthCT^ U., 1320 (p. 97).

The Su^lanent adds nothing to Mr. Nader's complaint against ACT. Entitled "New
Information in Support of the Complaint and Indicating Criminal Misconduct in Connection with
Democratic Party Challenges to Qmdidate Ncmmatmg Petitions m the 2004 and 20M Geneial
Elections," the Supplement is wholly concerned wim a July 10,20W grand juym
Pennsylvania mat alleges the misuse of state cinployees to impefc

5 Exhibit 59, "Wfllian GIIUs Blog Archive Aiujust 2004»" «• the o»ify«hlbhthila)iit^MaydMcripdooof<»ix
ACT activhy, to itae «yth* pertains to Mr. Nader. The only other exhibit! thrt refer to ACT, nmaely, Exht, 25,
£A ^Hul Al MflB^^M^M ^ ^f» J-— ••i^A»J ^^L^M ^^I^M^B^A * -•ou ••a o i p cpnmn no nKMmswoa or mmr reicwur CUJHCJU.



in Pennsylvania in order to benefit the Keny-Edwards campaign in that state. Neither the
Supplement nor the presentment either refers to ACT or includes any factual or legal allegations
or other material pertaining to involvement or liability by ACT.

•H
fs.
<M

O
O

Under Commission policy, a rinding of no RTB is appropriate in any of three
circumstances!

• A violation has been alleged, but the respondent's response or other
evidence convincingly demonstrates that no violation has occurred;

• A complaint alleges a violation but is either not credible or is so vague that
an investigation would be effectively impossible, or

• A complaint fails to describe a violation of the Act.

"Statement of Policy Regarding Commission Action in Matters at the Initial Stage of the
Enforcement Process" CTolicy Statement"), 72 Fed. Reg. 12545,12546 (March 16,2007). As a
unanimous Commission has explicated the RTB standard:

[An RTB] finding...is proper only if a complaint sets forth sufficient specific facts,
which, if proven true, would constitute a violation of the ACT.. ..A complainant's
unwarranted legal conclusion from asserted facts, will not be accepted as true....Unless
based on a complainant's personal knowledge, a source of information reasonably giving
rise to a belief in the truth of the allegations must be identified.

MUR 5141, Statement of Reasons of Commissioners Mason, Sandstrom, McDonald, Smith,
Thomas and Wold ("MUR 5141 SOR"), at 2 (March 11,2002). These standards counsel in
favor of a finding of no RTB in this case.

Insofar as the Complaint alleges in Count Two that ACT and SE1U jointly planned and
executed an effort to prevent Nader-Camejo from complying with Oregon state election laws,n

Complaint 1313 (p. 93), the Complaint "foils to describe a violation of [FECA]," Policy
Statement, 72 Fed. Reg, at 12546, because the Commission has no jurisdicu'cn to orterlain
complaints about a violation of any law other than FECA and the presidential election public
financing statutes. See 2 U.S.C. § 437g(aXl).

Count Tbitefaik to aUege any olhercogn^ Its sole legal
contention regarding ACT's alleged conduct is that ACTs "participation in Respondents' effort



to deny Nader-Camejo ballot access, as set forth [in].. .fl 257-69" - that is, in Oregon -
comprised "contributions and expenditures" that necessarily violated unspecified provisions of
FECA. This theory fails for numerous reasons.

First, ACT could lawfully make "expenditures" in 2004. The Complaint's theory is
predicated on the misidentification of ACT as a nonfederal "Section 527 organization." ld.t 1
110 (p. 35); see also Id. 1320 (p. 97) (describing ACT as a "527"). hi fact, ACT was (and
remains) both a federal political committee and a nonfederal § 527 organization. As described hi
the Conciliation Agreement executed by the Commission and ACT in MURs 5403 and 5466 in
August 2007, at 11 (p. 2), "ACT was established in July 2003 as an unincorporated organization
with federal and nonfederal accounts pursuant to 11 C.F.R. § 102.5," and those accounts are

M registered with and report to, respectively, the Commission and the Internal Revenue Service.6
r\j As a political committee, of course, ACT could engage m unliinited "expenditiires" during 2004
rH so long as those activities were conducted independently of candidates and political party
I** committees. Aoxndmgly, the Complairt's leg^ prarix ^
£J "expenditures" as a matter of law-is incorrect.
<r
Q Second, it is hardly clear that spending that is designed to prevent a federal candidate
O from qualifymg for a ballot b an "expeno^ In AO 1996-39, the Commission
*~* considered a Republican House candidate's request to establish a nonfederal account in order to

raise and spend funds to defray legal expenses arising from state administrative and court
lings triggered by challenges from a Republican primary opponent and the state

Democratic Party to the sufficiency of her primary election nominating petitions. The
Commission advised the candidate that she could establish such a separate nonfederal account
whose transactions "would not be treated as contribution or expenditure for purposes of [FECA],
provided they are raised and spent by an entity other than a political committee.*' Id. at 2. The
Commission explained how the effort must be operationally independent of her authorized
committee. Sec Id See also AO 2003-15 and advisory opinions discussed therein. In keeping
with the Commission's analysis hi AO 1996-39, even if ACT spent nonfederal funds in order to
discourage Nader-Camejo petition-signers or to foster erroneous signatures of Nader-Camejo
petitions hi Oregon, as Mr. Nader apparently alleges, then that would not constitute
"expenditures" under FECA anyway, so, again, Mr. Nader simply fails to allege a violation of
FECA.

Third, and similarly, the Complaint ens in asserting that ACT could not lawfully make a
contribution, whether to Kerry-Edwards or the DNC (the Complaint fails to identify clearly to
whom the assertedly unlawful "contributions" were made). In feet, ACT the political committee
lawfully could contribute $5,000 to Kerry-Edwards until the Democratic National Convention hi
late July 2004, and $15,000 to the DNC throughout 2004.

Fourth, the Complaint foils to explain how ACT's alleged activities in Oregon could
comprise a "contribution" in any event The only coiicdvable legal rationale for such a findmg
would be that the alleged conduct comprised an m-ldnd contribution cm a theoiy of coordination.
However, the Complaint provides no reason to believe that coordination took place. The

* Accordingly, even if Count Three could be raid to iltegeviotatioitt by ACT like tho« that Mr. Nader tlkgei
again* the "527 rapondenti,'* ACT tfefregiiter as [t]poBticricoinmHtoc[r;thcgniv«nenofa»untThrcc
regarding time other Mguiatiooi b their alleged/Utovtodoso.



Complaint does not allege that ACT undertook any "public communication" in Oregon that
satisfies one of the Commission's "content standards" concerning "coordinated
communications.'' See 1 1 C.F.R. § 109.2l(c). And, the Complaint does not allege any contacts
between ACT on the one hand and either Kerry-Edwards or the DNC on the other hand, let alone
any that might satisfy the Commission's "conduct standards** for coordinated communications.
See 1 1 C.F.R. § 109.21(d). Instead, the Complaint at most asserts in a vague and conclusory
fashion that "respondents" acted together, and, as explained below, Mr. Nader's parallel lawsuits
explicitly disclaim that any such general references to myriad organizations and individuals is
intended to refer to any particular one of them.

^ A close analysis of the Oregon portion of the Complaint reveals how it fails to allege
w facts that could support a coordination theory against ACT. That portion describes eight discrete
<M events.
•H
J^J First as noted above, the Oregon portion quotes a CBS News story that asserts mat at the
*y Nader-Cam^o nominating convention m April 2004 "'ACT joined forces with other
<? organizations in the state to discourage people from signing the petition. . ..'" Id, J 257 (p. 72)
O andExh.54. But the "other organizations" are nowhere identified, and there is no reason to
2 believe that any candidate or political party was among them, let alone that any such "joining

[of] forces" could be construed as an in-kind contribution to any such entity.

SfifiBDdf the Oregon portion alleges that at the June 2004 Nader-Camejo nominating
convention "Oregon Democrats" and a county party official sought to fill the hall with people
who would refuse to sign the nominating petition, and that "officials" from "Democratic
Secretary of State Bill Bradbury's office" refused Nader-Camejo supporters entry to the
convention. See ft/., fl 258-59 (pp. 72-73). These factual allegations do not refer in any manner
to ACT or anyone else.

Third, the Oregon portion alleges that on the day of that convention, unidentified
individuals engaged in a "phone-jamming attack" against "the law offices of Gregory Kafoury,
who was serving as Nader-Camejo's Oregon convention coordinator. ..." /</., 1 260 (p. 73).
Again, this factual allegation does not refer to ACT or anyone else.

regon portion alleges that "private investigators hired by SEIIT and lawyer
Margaret Olney contacted Nader-Camejo petitioners in various ways, but it does not refer to
ACT or suggest that ACT or anyone else participated in that conduct. See id,1 261 (pp. 73-74).

Fififc me Oregon portion alleges that ACT and SEIU jointly caused individuals to sign
Nader-Camejo petitions on the petitioner's line and then to cross out that signature. But the
Actual allegations do not refer to any involvement in that effort by the ODP, the DNC, Kerry-
Edwards or anyone dse as to whom coordination by A See Jk/., 1272 (p.
74).

SixJh, the Oregon portion alleges that lawyer Roy Pidvers challenged the Nader-Camejo
nomination papers before the Secretary of State, the Secretary of State invalidated enough
signatures to deny ballot access to Nader-Camejo, fc/., fl 264-65 (p. 75), the ODP paid Mr.
Putven* law firm in December, and Mr. Pulvers has represented the ODP since 2003. A/..1269



(p. 77). Again, there is no factual allegation that ACT or anyone else participated in those ODP
activities.

Seventh, the Oregon portion alleges that Nader-Camejo initiated state court litigation to
overturn the Secretary of State's action, ODP and its officials intervened in that lawsuit, and
SEIU participated in it as an am/cur cwiae. But there is no tactual allegation that ACT
participated in that litigation. See id,, f| 266-67 (pp. 75-76).

Eighth, the Oregon portion alleges various financial transactions between SEIU on the
one hand and the DNC on the other, that SEIU supported the Kerry campaign, and that SEIU

K1 helped found, contributed to, and shared office space with ACT. But there is no allegation that
w any of these transactions or political activities related to Oregon, see id., 1268 (pp. 76-77), or
r*j that there were any transactions or other contacts between ACT on the one hand and the DNC,
<~i ODP or Kerry-Edwards on the other.
K

JJ Therefore, the Complaint's passing reference to "such coordinated efforts by the [ODP],
<qr SEIU and ACT" in Oregon, see id, 1263 (p. 75), amounts to an "unwarranted legal conclusion!]
O from asserted facts, [which] will not be accepted as true" by the Commission in deciding whether
O or not to find RTB. MUR5141 SORat2. And, Mr. Nader has identified no "source of
*~* information reasonably giving rise to a belief in the truth of the allegations.** Sec id.

Fifth, Mr. Nader raises allegations of interference with his effort to appear on the ballot in
Oregon that his campaign did not raise during 2004 with either the Secretary of State or the
Oregon courts, and contemporaneous documents indicate that Nader-Camejo was not denied
ballot access in Oregon due to any of the reasons that the Complaint now asserts caused that
denial. As noted above, the Complaint alleges that ACT and SEIU caused individuals to sign
petitions where the petitioner was supposed to sign, and then crossed out those signatures,
leading the Secretary of State to invalidate the petitions. See Complaint Tl 262,265 (pp. 74,75).
But the Secretary of State did not invalidate petitions on that ground, and Mr. Nader did not
allege in Oregon that he did; nor, for that matter, did Mr. Nader raise any claims with either the
Secretary of State or the Oregon courts about misconduct at the nominating conventions in
Oregon. See Kucera v. Bradbury, No. 04C18259 (Marion Cty., Oregon Circuit Ct. Sept 9,
2004); Plaintiflfc' Memorandum in Support of Motion for Injunctivc Relief (Sept 3,2004),
Kucera v. Bradbury, supra; Kucera v. Bradbury, 337 Ore. 385 (2004), cert, denied, 544 U.S.
1056(2005).7

Finally, the Commission should find no RTB because the coordination allegation is
simply "not credible" otherwise. See Policy Statement, 72 Fed. Reg. at 12546. The Commission
has already had occasion to investigate ACTs relalionsrrips during 2004 with Kerry-Ed wards
and the DNC in MURs 5403 and 5466, and, "[fallowing the investigation, which produced
substantial information about the roles of the individuals involved but no credible evidence that
any coordination occurred, the Commission took no further action with respect to the allegations
that ACT made coordinated expenditures resulting in excessive in-kind contributions to the
Kerry Committee or the DNC," and the Commission found no RTB as to the Kerry Committee

We do aot have • copy of the plilntiftV state oomt complaint itself, but the claims are set forth clearly in the three
documcBti referenced in the text* which are collected at Exhibit C.

8



and the DNC in connection with such alleged contributions. MURs 5403 and 5466, Factual and
Legal Analysis at 2 (August 28,2007).

As the Commission learned in conducting that investigation, ACT, in regular consultation
with legal counsel, was scrupulous about operating independently from Kerry-Edwards, the
DNC and state political parties due to the restrictions agamst cooidination established by FECA
and the Commission's regulations. ACT operated under intense public scrutiny throughout 2003
and 2004, was subjected to persistent and critical media reportage, was pilloried by the
Republican Party and its allies, and was named a respondent hi a series of complaints to the
Commission beginning hi January 2004; and, the publicity about ACT in part prompted the

«qr Commission's tar-reaching Advisory Opinion 2003-37 in February and its ensuing and
K1 aenMtiftMl "Political rnmmittee" nilerMlting| u/hirh "generated an gytrannHiimry amount t%f

™ public engagement on the issue of when organizations should have to register with and report
*"* their activities to the FEC," including over 100,000 comments and two days of public hearings.
£ FEC. "Political Committee Status," 72 Fed. Reg. 5S9S, 5596 (Feb. 7,2007). Yet none of this
<qr media and adversarial attention or admmistaative mvestigation produced
<qr engaged in coordination with Kerry-Edwards, the DNC or any state party committee, because
© ACT made certain that it did not so engage.
„-,!

Accordingly, the Commission should find no RTB as to Mr. Nader's possible contention
that ACTs alleged conduct in Oregon constituted either an unlawful expenditure or an unlawful
contribution to a federal political committee.

"Count One" focuses on the alleged "national" litigation effort and conspicuously omits
ACT (as well as SEIU) from its repeated itemizations of the allegedly culpable respondents. See
M..TI 308, 31 1,312 (pp. 91, 93). That omission in itself; of course, warrants finding no RTB as
to ACT on Count One. But, many event, that determination is wholly merited
Complaint's vague and conclusory allegations; nothing in the Complaint and its exhibits
provides reason to believe that ACT partidpaled many scheme wim the other respondent
alone the alleged "conspiracy" involving all of the respondents.

In that connection, the Complaint makes sweeping references to what the "respondents"
were and did - namely, they were "allied entities and/or •Jtm*** of the Democratic Party"; their
"purpose" was to elect Kerry-Edwards, which they "repeatedly confirmed"; they "fil[ed]
complaints'1 or "intervene[d] in legal or adntaismttive proceedings" hi 18 stales "with the
knowledge and consent of Terry McAuliffe and John Kerry"; they "coordinated then* eiroits with
the DNC, the Kerry-Edwards campaign and at least 18 state or lo^ Democratic parties"; "their
law firms provided legal services"; mey "established ...TneBaUot Project
nationwide communications campaign intended to convince Nader-Camejo supporters to vote for
Kerry-Edwards"; they "hired political consultant and pollsters, produced advertisements and
press materials, and paid to broad^ these advertisements ra
outlets throughout the country;" they "establish two websites to pu^

and www.upforvictorv.com:*1 they "funded and coordinated their
communications M|npiiign through ... the National Progress Fund and.. .Uniting People for
Victory"; and, they had a "fourth 527 group, American for Jobs." Complaint at 1-10.



However, the specific "[factual [allegations" about specific respondents instead
describe conduct that was almost entirely undertaken either individually by particular
respondents or separately from the respondents that the Complaint portrays as the principal
actors, namely, the DNC, Kerry-Edwards, BP and three other nonfbderal § 527 organizations.
See, e.g., id. at 7 ("the DNC and the Kerry-Edwards Campaign coordinated their efforts and
engaged in joint action with Respondents"). And, in every respect, the characterizations of what
"respondents" did together defy common sense and all plausibility-that is, the notion that all of
these lawyers, law firms and groups acted in concert in any particular instance.

On mat point, all of Mr. Nader's parallel federal court complaints include a most
important caveat: as stated in the complaint filed against ACT and others in Nader v. Democratic
National Committee, No. 07-2136 (D.D.C.), at 114, "Unless otherwise stated, the terms
'defendants' and 'conspirators' or (co-<x>nspirators'and the charges alleged herein do not
necessarily apply to every Defendant and every conspirator named in this complaint.1* (See
Exhibit A.) That caveat is tantamount to saying that Mr. Nader does not know and will not say
whether a particular group or individual or other perscii undertook particular conduct, only that it
"might** have done so. We submit that the Commission must read the Complaint-whose
"[f]actiial[a]Uegatic)ns,** again, are virtually iden^
lawsuits- subject to that caveat; that is, unless a jpfc(/7c allegation of fact ties a/w-^cu/or
respondent to particular conduct, a generalized reference to "respondents" cannot be read to
allege that ACT (or for that matter, any other particular respondent) had anything to do with the
conduct alleged.

Of course, even in the absence of that caveat, the Commission should not credit the
"conspiracy" portions of the complaint in making an RTB determination. Infect, the
Commission has already entertained and rejected similarly vague and sweeping allegations of
conspiracy against some of the same respondents ivgaro^g the same lands of alleged
intoftrencewimNader-Camejo's 2004 ballot access in multiple states. In MUR 5509, the
Commission found no RTB on the basis of an OGC report concerning a similar complaint filed
by LenoraB. Fulani against the DNC and Kerry-Edwards in August 2004. TheCommu
determined to find no RTB in part because "the allegations...are speculative and insufficiently
specific to justify an investigation," and Ms. Fulani cited "no evidence" to link particular
respondents to the various ballot-access challenges. See MUR 5509, First General Counsers
Report at 1-3 (Feb. 29,2005).1

Alternatively, the Commission should dismiss the complaint against ACT as an exercise
of pfosecutorial discretion because the matter udo[es] not nierh the aMtional expenditure of
Commission resources1* and u[t]he seriousness of the alleged conduct is not sufficient to justify

1 Mi. Ful*ii ibo brougfat n unsuccessful parallel federal court tawmrit that similarly fbreih^^
litigtfkm and CoapUrii* here, to F«/a^v.A/c^M^^ 2005 U.S.Diit LEXIS 20400,* 14 (S.D.N.Y.2005Xtbe
court granted motion to dismiss filed by defendntB tiMrtiiKhidedmpoiidents heft DNC, Sen. John F. Kerry nid
Toby Moflhtt to pat became Mi. FuhnTi iHepttoM of • "comphicy* to foil Nader-dmcjo'i ballot icceM In
DunwrotH iMn omiiiifod only OTA IHOM, conchimy iMMMiit ragpiding the IOIIMQOII of nd roeinhefihip n the

ote omhtod).
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the likely cost and difficulty of an investigation to determine whether a violation in fact
occurred" See Policy Statement, 72 Fed. Reg. at 12545-46 (footnote omitted).

Mr. Nader is asking the Commission to undertake a spectacularly costly and far-reaching
investigation into alleged conduct that occurred (if at all) two presidential election cycles ago and
as to which Mr. Nader inexplicably sat on his rights/or jvora without seeking any relief hi any
forum. As it stands, so long as the Complaint "substantially] complies] with the technical
requirements of 11 C.F.R. § 111.4," 11 C.F.R. f 111.5(a) - which we presume it does now that
the jurat has been corrected - FECA requires the Commission to "notify, in writing, [all 195
individuals and entities] alleged in the complaint to have committed., .a violation of FECA" and

^ then either dismiss the Complaint or consite their responses before deciding whether or not to
KI find RTB. See 2 U.S.C. § 437g(aXl).9
<M
rH We cannot estimate the amount of additional resources that the Commission would have
£j to invest in order to ascertain whether and how these 195 respondents (not to mention the
car potential "John Does" and"Jane Does") engaged with each other with respect to Nader-
cy Camejo's ballot access, but that figure is self-evidentiy enormous. Meanwhile, the Complaint
O displays little in the way of facts to relate any of these respondents to each other, and none at all
& as to ACT except, to a very limited extent, with respect to dealings with SEIU, which, of course,
*"* is neither a federal candidate, a political party nor any other kind of political committee. Nor

does the Complaint describe matters that, even if proven, would either be legally noteworthy,
establish standards that would exert a deterrent or other salutary impact more generally, or deal
with a recurrent problem or phenomenon.10

Dismissal is also warranted because at least part of the relief Mr. Nader seeks, and that
the Commission ordinarily would consider, is foreclosed by the Conciliation Agreement between
ACT and the Commission in MURs 5403 and 5466. We certainly acknowledge that the
allegations at issue in MURs 5403 and 5466 did not specify events in Oregon or ACTs
relationship whh the OOP or the Nader-Camejo campaign. And, we acknowledge that the
Complaint is correct that the Conciliation Agreement mat closed those MURs did not address
ACTs activities, if any, with respect to Nader-Camejo ballot access. See Complaint, 1320 (p.
97). However, the CondliationAgreememdtf'Ym^
arising from MURs 5403,5440,5466 and 5612... and the Commission wiU take no further
action regarding the allegations made and activities described in those matters as to possible
violations of the FECA." Conciliation Agreement 1VOI (p. 13). Insofar as the Complaint here
might be construed to question ACTs allocation of spending between its federal and nonfoderal
accounts during 2004 with respect to Nader-Camejo's ballot access anywhere, the Conciliation
Agreement precludes any complainant from securing relief about it, because the Conciliation
Agreement settled all ACT allocation issues pertaining to ACTs spending during the 2003-04
election cycle.

f If the Communal ha not notified one or more of the other I M^tetrly identified]... pcnon[i] or entit[iefl who
[ve]allegrttol»veconmtttedavtota&^
withdraw to notiftatfon to ACT. Neither FECA nor Ihe Comminkm'i rqgntatkni acooid the O)^
JSa^^^^ld^B 4^ ^IM^M^^MMM •••!•!& S^M ^^K^^B^^H^^^M* ^K^^B^Bl^^^BA^k^ .̂ ^ l̂l̂ ^BAl̂ A^ ^Iflk^^a^^k flSv^ ^^MM^^^^£^^^«B^ «!«••• ^^nuMBA «««^lBMul^^i^Aftl«
OavGBvHDD HU QavBdavw vrOD Hsi RBDDIIOBIR DOOHGHDDO ODIDDaMavDa M^DDU^Dl Ulv *^OIDIDHNVD QOvV vDlwy WvJBrJNPvVWIC

ducnClon ai to how to proceed whn a HMHBT KRer providing OMt uuCiflcanon.

10 We note thit the 200Selectk)oippa«iitly did noting
Nate, who aftin WM n iodepeodem cndidate

11



rx
Kl

<M

O
O

Finally, it makes no sense from an enforcement standpoint to pursue ACT because ACT
no long exists as a functioning organization. As noted in the Conciliation Agreement in MURs
5403 and 5466, at V (p. 2), " ACT decided in 2005 to suspend ongoing active operations and its
current intention is to wind down and terminate its affairs upon the conclusion of this matter.1'
ACT's intention did not change, but two months after the parties entered into the Conciliation
Agreement Mr. Nader filed his parallel court complaint against ACT. ACT determined that it
was unwilling to suffer a default judgment by terminating and not defending that lawsuit, so it
has since participated in that litigation, which now overlaps with the new MUR. But, as the
Commission knows from ACT* s financial reports filed with the Commission and the Internal
Revenue Service, ACT substantially emptied its treasury in order to pay its agreed civil penalty
to the Commission, and it has little ability to pay another. And, ACT's former staff, including
those in Oregon and elsewhere whose cooperation ACT would need in dealing with any
investigation, have long since scattered far and wide.

Accordingly, for the reasons set forth above, ACT respectfully requests that the
Commission either find no reason to believe that ACT violated FECA or otherwise dismiss this
matter as to ACT.

Respectfully submitted,

c^c ̂ *vr

Laurence E. Gold

Lyn Utrecht
Utrecht & Phillips
1133 Connecticut Avenue, N.W.
Suite 300
Washington, DC 20036
(202)293-1777

Counsel for Respondent America Coming Together

cc: Gary Graver, CFO, ACT
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Plaintiffs bring this action against Defendants to redress the deprivation of rights

secured them by common law. Plaintiffs seek damages, injuoctive and declaratory relief

and such other further relief as this Court shall deem necessary and proper, and allege the

following:

NATURE OF THE ACTION

1. Defendants are members, allies or agents of the Democratic Party who

conspired to prevent Plaintiffs Ralph Nader and Peter Miguel Camejo (hereinafter,

"Nader-Camejo") from running for President and Vice Presidentof the United States in

2004. in an effort to deny Plaintiff-voters and others the choice of voting for them.

Defendants blamed Mr. Nader for the Democrats' loss hi the 2000 presidential election,

and they worried that he would "steal" votes fit)m me Deinccratic candidates if he ran

again in 2004. Defendants therefore agreed and conspired that if Mr. Nader did run in

2004, they would bunch a massive, nationwide unlawful assault on his candidacy, using

unfounded litigation to harass, obstructmn^ drain his cappy'RF1 of resources, deny tam

ballot access and effectively prevent htm from running for public office. Defendants

reached mis agreement and formed tins conspiracy with wrongful intuit t before may

could possibly have any reason to believe such Utigatkn was wanrated or justified.

2. Asthe2()Welectk»appioached\Deinc^

Chairman Teny McAuliffe publicly appealed to Mr. Nader c«nmncrc«c<x^oiuiic< to

run. 1 wanted to convey to Ralph Nader that..if he wens to get in the race again, he

could pull votes away from the Democratic nominee.... We can't afford to have Ralph

Nader m the nee," Mr. McAutifetoU When Mr.
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Nader announced his candidacy shortly thereafter, on February 22,2004, Defendants set

their obstructive plans and conspiracy in motion.

3. In a telephone conversation with Mr. Nader on June 23, 2004, Mr.

McAuliffe made one last effort to dissuade Mr. Nader. This time, Mr. McAuliffe asked

CM Mr. Nader voluntarily not to campaign hi certain so-called Iwttleground" states. If Mr.

™ Nader agreed, Mr. McAuliffe said, he would support Mr. Nader's campaign in the
HI
K remaining states. Mr. Nader declined, and objected to the Democratic Party's effort to

jj* deny his candidacy ballot access in various stales. That same day, Defendants or their

fn coHxwspiHton filed their first lawsuit against his campaign.
HI t ,__...__

3* Withm the next 12 weeks, between June and September of 2004,

Defendants and their co-conspirators filed 24 complaints against the Nader-Camejo

r«mp«igi» jn 17 states, in«iiM«tig Arizona, Arkansas, Colorado, Florida, Illinois, Iowa,

Maine, Michigan, Mississippi, New Hampshire, Nevada, New Mexico, Ohio,

Pennsylvania, Washington, West Virginia «nj Wisconsin, and intervened m proceedings

to remove Nader-Camejo from (he ballot in Oregon. Said conspirators also filed five

complaints before the Federal Election Commission (FEQ. In each state court lawsuit,

said coiispiiatDcs challenged Nader-Can^

officials not to certify them as candidate* for President and Vice President in the 2004

4. Defendants' admitted purpose for bringing these lawsuits, however, was

not to vindicate valid legal claims, but rather to bankrupt Nader-Camejo's campaign by

forcing the candidates to spend their limited resources of time, talent and money on the

defense of unfbiaided lawsuits. Defendants* motive, which they also admitted, was to
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help Democratic candidate! John Kerry and John Edwards win the election by forcing

their political competitors from the nee.

5. Defendants dedicated millions of dollars' worth of illegal and unreported

campaign contributions to their conspiracy. They recruited at least 95 lawyers from S3

KI tew firms to pursue their unfounded and abusive litigation and organized hundreds of
*x
<M other lawyers to provide support. Defendants also incorporated several Section 527
HI
^ political organizations, including one called The Ballot Project, which they incorporated
o«j
2 specifically for the purpose of coordinating and financing their nationwide assault of

f*\ UOlOllflflCd flDfl JevUaWC lIDJHulOfla

•H
6. hi addition to filing 24 state court complaints and five FEC complaints

against the Nader-Camejo Campaign within 12 weeks, said conspirators organized and

conducted campaigns of harassment, intimidation and sabotage to prevent the Nader-

Camejo Campaign from complying with election tews hi several states, and to fabricate

grounds for the ccxtt^iraton'siibse^ In one state, for example, conspirators

fitting fraudulently and under fidae pretenses took seats in Nadcr-Camejo*s nominating

convention but refused to sign then* petitions, causing the convention to nil short of the

requisite number of validated attendees. In oner states, said conspirators sabotaged

Nadcr-Camejo's nomination papers by •(Timing •*»•"*« out or otherwise invalidating then*

petitions and, on mfbrmation and belief by signing fake names.

7. In violation of state rules of professional conduct, the conspiracy's bar

members sent misleading tetters to campaign petitkiners, nilsely thieatenm^

heavy fines and jail sentences if signatures they collected were invalidated, and also

sought subpoenas ordering campaign petitioners on short notice to attend depositions and
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produce unreasonably burdensome amounts of personal documents. On numerous

the conspirators, including memben of the bar, called campaign petitioiien1

and even the homes of citizens and potential voters who signed Nader-Camejo'i

petitions. PrivsJedetectrvesaJso visited petitioomfboin^

be investigating them. All of this activity was intended to harass and intimidate said
^_

petitioners and prevent mem from collecting signatures — an effort that succeeded on

dozens of occasions.

8. In spite of a multi-million dollar legal team of <xxonspintont. ^nd

coordinated campaigns of harassment, intimidation and sabotage specifically intended to

prevent Nader-Camejo from complying with state election laws* the conspirators

eventually lost the great majority of lawsuits they filed. In addition, the FEC dismissed

all five of conspirators* FEC complaints without taking action. Defendants nevertheless

succeeded in draining Nader-Camejo's campaign of time, money and other resources,

and in preventing mem from gaining ballot access hi several states* thereby denying

voters in these states die choice of voting for them, as was their mtant Defendants also

caused financial injury and other damages to Mr. Nader and Mr. Camejo personally, and

did severe damage to the third-party and indcprndnat candidacy structure which Mr.

Nader had built at great expense m tune, money and other resourcea.

9. Althongji the 2004 election ended nearly three years ago, conspirators

continue to pursue then* wrongful htigalum *BjBr*irt Mr. Nader to the present day. To

force Nader-Camejo off the ballot in Pttmsyrvania, Defendants enlisted at toast 20

lawyers from three law firms, hired handwriting experta and other consultants, and

recruited support from approximately 170 Democratic Party operatives. Afterwards, co-
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f I

ccopintor law firm Reed Smith, which has clow ties to the Kerry-Edwards Campaign,

submitted a bill of costs in the amount of $81,102.19. No slate in the nation has ever

assessed such a post-election penalty against candidates who defend their right to appear

on the ballot; but the Commonwealth Court of Pennsylvania approved the bill without

opinion. Misreading the plain meaning of the statute, a divided Pennsylvania Supreme

Court affirmed without citing a single case hi which a candidate had been assessed such

costs.
qr
<qr 10. While this case was before die Pennsylvania Supreme Court.
O
O unbeknownst to Mr. Nader and Mr. Camejo, Defendant Reed Smith began representing
rH

the Chief Justice as his defense counsel in an ethics investigatkm before OK Penmyhrania

Judicial Conduct Board. In addition, Reed Smith and conspiiaton' second law ftan gave

$10,000 in campaign contributions to a second Justice, who authored the majority

opinion. Reed Smith also baa close and long-standing ties with a mini Pennsylvania

Supreme Court Justice, who served as of counsel at the firm immediately before joining

the court. Reed Smith did not disclose these facts at any tune during the proceedings

before the Pennsylvania Supreme Court, nor thereafter, when the firm induced Mr.

Camejo to pay $20,000 to settle me claim against him. Reed South subsequently filed

Writs of Attachment against Mr. Nader's personal accounts, and currently seeks to

condemn $61,638.45 of Mr. Nader's personal funds in satisfaction of its inprecedented

fraudulently and wrongfully obtuned judgment

11. Defendants and their eo-coaijtmton consphed to and

judicial processes in an effort to haiiknsjit the Nader-Camejo Campaign and terminate

Nader-Camejo's candidacy during the 2004 presidential election. Conspirators filed 24
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state law complaints nd five FEC conipfaunts in less thin 12 weeks, with the specific

intention of caning Plaintiffs financial injury and other damages and violating their

constitutional rights. Defendants did in fact came such damages, and Defendants

continue to cause such damages, by pursuing their unfixmded and abusive litigation to the

present day.

JURISDICTION AND VENUE

12. This Court has jurisdiction over tins action pursuant to 28 U.S.C. ft

1441(c). as an action removed fiom the Superior Court of the District of Columbia by

consent of all Defendants on November 27,2007. Venue in the District of Columbia is

appropriate pursuant to 28 U.S.C. § 1391(b), as a substantial part of the events giving

rise to the actKm occurred therein.

13. Hie Superior Court of the District of Columbia had personal jurisdiction

over all Defendants pursuant to D.C. Code § 13-423(aXl)» M each Defendant participated

rnaanspiracycxgBiiizedaiidduecte^

substantial overt acts taken hi furtherance of that conspiracy took place within the

boundaries of the District of Columbia. PerKmaljiirisdk^onHdteniativdy conferred on

the Superior Court of the District of Columbia by D.C. Code §§ 13-423(aX3) and 13-

423(aX4).

14. Unless otherwise stated, the terms "Defendants** and ^conspirators** or

"co-compuattn" and the charges alleged herein do not necessarily apply to every

Defendant and every conspirator named mthbcomphdnt
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15. Plaintiff Ralph Nader is a consumer advocate and 2004 independent

candidate for President of the United States. Mr. Nader's address is 53 Hillside Avenue,

Winsted, Connecticut, 06098.

16. Plaintiff Peter Miguel Camejo is an entrepreneur and 2004 independent

i**- candidate for Vice President of the United States. Mr. Camejo joins this complaint as to

°*J all Defendants except he asserts no claims against Defendant Reed Smith. Mr. Camejo's

95630.

q. 17. Plaintiff D.B. Fanning is a registered voter in the state of Arizona. Mr.
OQ Fanning's address is 827 West Summit Avenue. Flagstaff Arizona, 86001.
*H

18. Plaintiff C.K. IreUnd is a registered voter in the state of Arizona. Ms.

Ireland's address is 827 West Summit Avenue, Flagstaff, Arizona, 86001.

19. Plaintiff Julie Coyle is a registered voter in the state of Ohio. Ms.

Coyte's address is 4101 Dnumnond Road, Toledo, Ohio, 43613.

20. Plaintiff1 Herman Blankenship is a registered voter in the state of Ohio.

Mr. Blantonship's address is 235 East Oakland Street, Toledo, Ohio, 43608.

21. PlamtiffUoydMaibetU a registered voter to Mr.

Manet's address • 19142 Southeast Baker's Feny Road, Boring, Oregon, 97009.

22. Plaintiff Gregory Kafoury is a registered voter in die state of Oregon.

Mr. Kafbury's address is 320 Stark Street. Portland, Oregon. 97204.

23. DeihidBmtlie Democratic NatioiialCoiiiinrtteeUthciiatimialhadofthe

Democratic Party, and works with nationali state and local Democratic Parly

organizations to elect Democratic candidates. The DNC's address is 430 S. Capitol

Street SE, Washington, D.C, 20003.
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24. Defendant Kerry-Edwards 2004 Inc. is die principal campaign committee

of (he Kerry-Edwards Campaign, The committee's address is 10 0 Street NE, Suite 710,

Washington, D.C., 20002.

25. Defendant The Ballot Project is a Section 527 organization established

oo on June 2,2004 to coordinate and finance Defendants' litigation against Nader-Camejo.

^ The organization's address is that of consnhanniRi)bertBnmdon and Associates, at 1730

£j Rhode bland Avenue NW, Suite 712, Washington, D.C., 20036.

,-y 26. Defendant America Coming Together (ACT) is a Democratic Section
OQ 527 organization, funded in part by SEIU, which organized a campaign of harassment.
HI

intimidation and sabotage in an effort to deny Nader-Camejo ballot access. ACT's

current address is 1101 Vermont Avenue NW, 9* Floor, Washington, D.C^ 20005.

27. Defendant Service Employees International Union (SEIU) is a labor

union with headquarters in Washington, D.C. SEIU's address is 1313 L Street NW,

Washington, D.C.. 20005.

28. Defendant John Kerry is a United States Senator from Massachusetts and

fo2WDcmocr&Pwci^d&faPTnHeaL Mr. Kerry's address is United States

Senate, 304 Russell Building, Ttird Floor, Washington, D.C., 20510.

29. Defendant Jack Corrigan is a lawyer who worked lor the DNC and the

Kerry-Edwards Campaign to plan and execute Defendants' wrongful litigation against

Nader-Camejo. Mir. Corrigan also served as John Kerry's personal liaison to the 2004

DemuuBuc National Conventioa Mr. Corrigan's address is 896 Beacon Street, Boston,

,02215.
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30. Defendant Toby Mofflett is president of The Billot Project and a lobbyist

with the Livingttoo Group. Mir. Moffctt's addreu is 499 South Capitol Street SW, Suite

600. Washington, D.C., 20003.

31. Defendant Elizabeth Holtzman is director of The Ballot Project and a

0> lawyer. l^.Hohzman'saddiewii2PaikAvenue,NewYofk, New York, 10016.
<tf
rvj 32. Defendant Robert Brandon and his firm Robert Brandon and Associates
rH

rv are consultants to the DNC and otfier clients. Mr. Brandon's firm housed The Ballot
(N

^ Project in to offices. Mr. Brandon's address is 1730 Rhode bland Avenue NW, Suite
«3T ^

JP 712. Washington. D.C.. 20036.
tJ
^ 33. Defendant Mark Brewer is Chair of die Michigan Democratic Party and

Vice Chair of the DNC. Mr. Brewer's address is 606 Townsend, Lansing, MI, 48933.

34. Defendant Reed Smith is a law firm headouarteicd in PittsbiHgp,

Pennsylvania. Reed Smith's address is 435 Sixth Avenue, Pittsburgh, Pennsylvania,

15219.

35. Non-defendant co^otsntintois include the state Democratic Party

affiliates of the national Denvcnte Party who combined aricon^

to achieve Defendants* unlawful objectives uherem alleged.

36. Non-defendant co^oospintois mcrode me law firms and lawyen who

combined and conspired with Drfrnrtsnti and who, acting as Defendants' agents,

0606008011 UlOsflU 6CU6aW 10 VtV10U6 6DH66 06 661 fiKID ll6ff6ID«
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37. Non-defendant co-conspiratDr Americans for Jobs is a Section 527

organization established by Timothy Raftis and David W. Jones m 2003 "to accept

contributions and make expenditures to influence the election of federal candidates."

Americana for Jobs' address is 2000 M Street NW, Suite 800, Washington, D.C, 20036.

C) 38. Non-defendant co-conspirator The National Progress Fund is a Section
L/l

™ 527 organization established on May 4, 2004 "to engage m election-related activity for
*H

^ the purpose of supporting progressive issues." The organization was officially terminated

^ on December 31, 2005. Hw National Progress Fund's address was PO Box 57154.

Q Washington, D.C., 20037.
r-l

39. Non-defendant co-conspirator United Progressives for Victory is a

political committee registered on June 16,2004 and terminated on September 21,2005.

The organization's address is that of DNC consultants Robert Brandon and Associates, at

1730 Rhode Island Avenue NW, Suite 712, Washington, D.C., 20036.

40. Non-defendant co-conspirator Uniting People for Victory is a Section

527 organization founded by United Progressives for Vidocy and registered wim the IRS

on July 21,2004. Tteorgamzatta'saddiwuthatrfDNCctti^^

and Associates, at 1730 Rhode bland Avenue NW, Suits 712, Washington, D.C, 20036.

41. Non-defendant co-conspirator Citizens for Responsibility and Ethics in

Washington (CREW) is a 501(c)(3) legd organization that claims to promote Methks and

accountability hi government and public life by targeting government officials -

flBfllnDljBil OI DHsflY mUaVUOD ""* vlrDlO flflCaTHiOC QIC QQDflBOU flOOfl vO 8D6CHU IOBGP68U 1UC

overwhelming majority of individuals and organizations CREW targets, however, are real

10
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or perceived competitors of the Democratic Party. CREWa address is 1400 Eye Street

NW, Suite450, Washington, D.C, 20005.

42. Non-defendant co-oooapirator Kathleen Sullivan is former Chair of the

New Hampshire Democratic Party and a DNC official Ms. Sullivan's address is 95

HI Market Street. Manchester, NH 03101.

^ 43. Non-defendant co-conspirator Daniel Schneider is, on information and

J^j belief, an attorney in Washington, D.C. who filed an FEC complaint against the Nader-

q. Camejo Campaign. Mr. Schneider's address is unknown.

O 44. Non-defendant co-contpiraton include me officers and affiliates of the

Section 527 organizations and 50l(cX3) organization named herein, including: David W.

Jones; Trick Enright; Chris Kofinia; Karl Frisch; Ginny Hunt; John Hlinko; Katie

Aulwes; Karen Miilhauser. Helen Hunt; and MelameSloane.

FACTUAL ALLEGATIONS

45. After the Democrats1 defeat m the 2000 election. Defendants and their

co-conspiraton decided to try to prevent Mr. Nader fiom mnnnuj KMT president if he

announced hit candidacy in 2004. Defendants had already settled on a strategy to

accomplish this goal when Mr. Nader made his annonnccmBnt on February 22. 2004.

*X)ur intent waa to drain and distract him/* Tne Ballot Project president Toby Moffett

later explained to the Hartford Cotmnt. Deftndants agreed and conspired to launch a

nationwide legal assault on Mr. Nader'a «"«p«8|pi. which would drain me campaign of

11
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money, tiinc ud other resources, in • deliberate attempt to use the sheer burden of

litigation itself as • neins to prevent Mr. Nader from running for public office.

Defendants reached this agreement with wrongful intent, before they could possibly have

any reason to believe litigation against Mr. Nader was warranted or justified, and before

<M there was any colorable or potential legal basis for such litigation,
trt
™ 46. Having settled on that strategy, the organizers and leaden of the
*™*i
^ conspiracy met privately to discuss their plans on Jury 26, 2004, at the Four Seasons

q̂p Hotel in Boston. DNC consultant Robert Brandon organized the meeting and, on
O
Q iniciinarion arid rxUettrK DNC paid tor it Approximately three dozen people attended,
tH

mcruding The Ballot Project president Toby Mofiett, The Ballot Project director Liz

HdtzmmaidPeiMcraticconsd

47. At said Four Seasons meeting, the leaden and organizers of the

conspiracy discussed polling, research, and strategy to undermine the Nader-Camejo

Campaign in key states where they believed it would adversely affect Democratic

candidates John Kerry and John Edwards moat, including Arizona, Florida, Iowa,

Michigan, Nevada, Oregon, Pemisyl vania, Virgiiiia, We* ̂  The

leaden and oigaiiizen of tte consjin

Nader-Camejo not only in these *1>etileground^ states, birt also m as many rt

possible. According to Defendant Mbflett, however, die purpose of mis litigation was

limply To drain [Mr. Nader] of resources and tbice him to spend his tirne and mortey.*1

48. Defendant Mofiett hid conducted a limited campaign against Mr.

Nader's candidacy in the 2000 election. Mir. Mofiett considered that effort • raflure,
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becsuie Mr. Nader wu listed on moitstitebtlloti in 2000. "We're not going to let him

do it agun,** Nfr.Moflett vowed at the laid Four Seasons meeting.

49. The Democratic National Convention began the same day is the

conspirators' Four Seasons meeting; and was taking place across town at Boston's Fleet

K] Center. The conspirators planned to use the convention as a platform to introduce their
LA

rvi litigation strategy to delegates from state Democratic Parties, and to solicit financial
•H

r** support from major party donors.
M

** SO. The conspirators prepared a memo for this purpose, which they planned

j? to circulate at the convention. This memo outlined the conspirators' comprehensive plan

*~l of attack against the Nader-Camejo Campaign, which involved not only a nationwide

iGaftU ttaWUllw DIB 4USO ft QOBUflUlttCflDQOS OUUDuUflD JDB6DQ6Q CO GQUVmOC VOCBH OOC VO

vote tor Nader-Camejo. Tlie memo former stated that Defendants woiild coordinate and

finance their activities with three 527 organizations the conspirators had established One

was The Ballot Project, and the other two were called die National Progress Fund and

Uniting People for Victory.

51. The conspirators distributed their memo to donors and delegates at the

convention and discussed the perceived threat of Nader-Camejo's candidacy. They

briefed donors and delegates about their IfrigBtifl*1 plans and solicited contributions to

their 527 organisations Hie conspirators also recmited state Democratic Party officials

to join their effort, and specifically Instructed the officials to bring groundless and

abusive lawsuits in their states as part of a nationwide strategy to bankrupt the Nader-

Camejo Campaign and force Nader-Camejo from the race. "This guy is still a huge

13
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threat," Defendant Mofiett said at the convention, in reference to Mr. Nader. "We're just

not going to make the same mistake we made in 2000."

52. Defendant Mofiett told New Mexico Democratic Party Chair and DNC

official John Wertheim mat he should appoint someone to spearhead the effort to keep

<3T Nader-Camejo off the ballot in that state. Mr. Wertheim agreed to do so. "This is a
LA

™ central focus of my own duties as chairman," Mr. Wertheim toUTfc MRP Aforlcofi.
•H
^ 53. At the close of the Democratic convention, on July 29, 2004, DNC

5[ Chairman McAulifle reiterated his claim that "We can't afford to have Ralph Nader in

S the race." Business Week reported Mr. McAuliffe'a statement under the headline, "The
r-«

Dems' Game Plan to Create a Two-Man Race." That "Game Plan," which Defendants

jointly planned and executed with their co-conspirators, was to file groundless and

abusive lawsuits and otherwise obstruct the Nader-Camejo Campaign as many times in as

many states as possible during die 2004 election.

54. Eighteen state or local Democratic Parties eventually joined Defendants'

conspiracy and either initiated or materially supported unfounded and abusive lawsuits

nl0Q flfiaUllsK 106 A^ilsOtf^^tfJUDCIO ^sMflMMOa OT IfluQa^fGDOQ ID DCO066OID8S 80 uGOy a^UsflCsT1*

Camejo ballot access. The state Demoualfc Parties of Arkansas, Colorado, Florida,

Maine, Michigan, Mississippi, Nevada, New Hampshire, Washington and Wisconsin

initiated such lawsuits, while the state Democratic Parties of Arizou, ffl^^

Mexico, Ohio, and Pennsylvania materially supported such lawsuits fifed in their state*.

In Oregon, state Democratic Party officials intervened in proceedings to deny Nader-

Camejo ballot access* m West Virginia, fecal Democratic Party officials filed a

14
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complaint seeking to coinpol the Sccretuy of State to refer Nader-Camejo*s nomination

papers to the Attorney Gcnenl'i office for investigation.

55. In addition to the stale bw complaints, conspirators filed five FEC

compliinli against the Nader-Cunejo Campaign. Co-conspiratof_CREW filed two

in compbiiili, Michigan Democntic Party Chair Mark Brewer filed one. New Hampshire
Lft

<N Democratic Party Chair Kathleen Sullivan filed one. and District of Columbia-based
•H
1X1 attorney Daniel Schneider filed conspirators' fifth FEC complaint

JjJ 56. Of the 24 stale court coiqilamtB omispiciM

Off\ nationwide, DNC officials filed seven m then* own n*t>igT. including Scott Madden of
rH

Florida, Dorothy Mdanson of Maine, Mark Brewer of Michigan, Wayne Dowdy of

Mississippi, Kathleen Sullivan of New Hampshire (two) and Paul Berendt of

Washington, m addition, DNC official James Edmundson of Oregon intervened in (he

pfoccedings filed in that stale, and on information and belief^ DNC officials Michael

Madigan of Illinois and John Wertheim of New Mexico assisted in complaints filed in

their states. Finally, DNC official Anna Burger is Secretary-Treasurer of SEIU, the

conspirators' Oregon plaintiff. Tims, on information and belief, at least ten DNC

officials directly participated in the cuospirators* nationwide legal assault.

57. furthermore, unidentified DNC officials specifically directed state party

officials to initiate Utigation agaiirt Naoer-Camejo. The DNC also hired and paid for

several state parties' lawyers and, on infonnation and bdie^cooidmated with The Ballot

I^^MA^k^A Atf» ^^M^M^^ ^i^l^ ^ wm^^ ^MMBB^iA^I 2^ .̂ L^^ MAM*AM WWl—J- i * ^%&S^ ^t^tf il • •••! n^ m if AA«Ii ii^eu ID secure/wo oono counsel in omer sunes. lugp-wvei UNI« soui oeveiopeii ana

coordinated the conspiracy's nationwide litigation strategy, whik rank-and-fite DNC

staff helped prepare the coospnators' complaints.
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58. For example, in email DNC employee Caroline Adler sent to DNC stiff

contained in ittubment entitled "Script for Ntder Petition Signal," which DNC

employees ined to help conspirators mamifacturc evidence upon which to challenge

Nader-Camejo's nomination papen. The electronic document's properties indicate that

DNC and Keny-Edwards Campaign coosultai* Jack CMgan authored this document

59. Hie Kerry-Edwards Campaign also joined the conspiracy, coordinating

with lawyers and directly participating hi the conspiracy's litigation. For example, an

email from Judy Reardon, the Kerry-Edwards Campaign's deputy national director for

northern New England, indicates Ms. Reardon herself drafted one of the conspirators1

complaints and coordinated with the Democratic Party officials and attorneys who filed

h, including New Hampshire Democratic Party Chair Kathleen SuUivan.

60. The Balk* Project directed the conspiracy in ^

and the Kerry-Edwards Campaign, all headquartered hi the District of Columbia, and

coordinated with state Democratic Parties to recruit attorneys to provide counsel for the

conspiracy's nationwide legal assault As Defendant Moftett mid the New York Times,

"We'redomgeverymmgwecantoiacilita^

61. At least 95 lawyers from 53 law firms eventually joined the litigation.

UK DNC, state Democratic Parties and The Ballot PiqM colleetivdy paid these finns

nearly SI tnillioaii while their co-conspirator bar members contributed in excess of $2

million in r̂t? bono legal services.

62. Despite their massive expenditure of resources and then- «""p"gpf of

harassment, intimidation and tnffrtigjt̂  the conspirators eventually lost the vast majority

of lawsuits they filed. Tne FEC also dismissed all five complaints conspirators filed.
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The conspirator's intent, however, was not to vindicate valid claims, but to use the sheer

burden of litigation itself as a means to bankrupt and disrupt the Nadcr-Camejo

Campaign, to keep Nader-Camejo off the ballot, and to suppress the candidates' speech

and the Plaintiff-voters' rights of association. As Defendant Moflett admitted to the

*> Washington Pwt in August 2004, "We wanted to neiitialize his cainpaign by forcing him

£J to spend money and resources defending these things, but much to our astonishment

AJ we've actually been more successful than we thought we'd be in stopping him from

ry getting on at alL"
O
O 63. Ate the 2004 election. Defendant Moflett reaffirmed Defendants'
rH

unlawful intent "We had a role in the ballot challenges," Defendant Moffett told The

Guardian UK in December 2004. "We distracted nun and drained him of resources. I'd

be less than honest if I said it was all about the law. It was about slopping Bush from

64. During the election, however. Defendants denied and fraudulently

concealed their involvement in conspirators' groundless and abusive litigation against

Nader-Camejo. In September 2004, for example. DNC spokesman Jano Cabrera told the

Associated Press, "Our slate parties made the decision to make sure that if Ralph Nader

wanted to get on the ballot, that he was playing by the rates." Mr. Cabrera also

specifically denied that the DNC was fcmiitig tog state paiUes* litigation, m fact, FEC

records now confirm, the DNC hired several of the state parties* law firms.

65. Defendant John Kerry likewise denied involvement hi conspirators'

wrongful litigstion. "I respect [Mr. Nader]. I'm not going to attack him in any way,"Mr.

Kerry told the Associated Press in April 2004. Tin just going to try to talk to his people
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and point out that we've got to beat George Bush. And I hope mat by the end of this race

I can make it unnecessary for people to fed they need to vote for someone else.̂  In net,

however, despite John Kerry's prior disavowal, the Kerry-Edwards Campaign directly

participated in at least one lawsuit conspirators filed against Nader-Camejo.

2* 66. Defendants' conspiracy against the Nader-Camejo Campaign in 2004

™ was imprecedentedm its magnitude and scope. The DNC. the Kerry-Edwards Campaign,

fsj The Ballot Project, 18 state or local Democratic Parties, at least 95 lawyers from S3 law

*T firms, and hundreds if not thousands of Democratic Party operatives conspired with the
O
O specific intent of using legal and administrative processes to bankrupt die Nader-Camejo
•H

Campaign and prevent Nader-Camejo from running for President and Vice President,

thereby denying y»»"M*ns of Americans the choice of voting for mem. Accordingly,

Defendants unlawfully conspired to abuse legal and administrative processes to achieve

four distinct but related improper purposes:

i. Defendants unlawfully conspired to cause financial injury and other
damages to the Nader-Camejo 2004 presidential campaign;

ii. Defendants unlawfully conspired to cause financial injury and other
damages to Mr. Nader and Mr. Gamejo personally;

iil Defendants unlawfully ccospiiedwim state acton a^
state law to violate Nader-Camejo's coMtitutional rights by preventing
mem from appearing on me ballot as candidates hi me 2004 presidential
dectsoBu

iv. Defendants unlawfully conspired with state acton and acted under color of
state law to violate Haintiff-voten' constitutional rights, and those of
omen siimlariy situated, by denyfag voten their free choice rfcandioates
in the 2004 presidential

n.

18



Case1.D7-cv-02K|pRMU Document 23 Filed 01/23/̂ 8 Page 22 of 72

67. The oompinlon knew tint litigation alone would be insufficient to

prevent Nader-Camejo from gaining ballot access in certain states, Therefore, to support

their legal mult, conspirators in these states engaged ui acts of haiinnKnt, intimidation

and sabotage, often under fiaudulent or false pretenses. These acts were specifically

GT> intended to prevent Nader-Camejo from complying with state election laws, and to
L/1
o-i • manufacture legal grounds for the conspirators* otherwise baseless claims.
rH

rx 68. In Ohio, where Mr. Nader received 117,857 votes in 2000, and where
<NJ
2 Nader-Camejo could gain ballot access in 2004 by collecting 5,000 signatures.
**f

® cottspiratofi urehcstiated a massive campaign of harassment and mtmidarion to prevent
»~4 Nader-Ounejo petitioners fiom collecting signatures. Conspirators hired private

investigators to visit petitioners* homes and warn them that they were the subject of a

•tMckground check" the investigators were conducting. Conspirators' lawyers also

attempted to subpoena 27 different petitioners, and repeatedly called them at home to

demand their compliance. The subpoenas* demands were so unreasonable and

burdensome that compliance would have prevented petitioners from doing anything else

-inchiolng collecting signatures. Specifically, the subpoenas dnmandrd mat petitioners

on short notice report to the offices of law firms throughout nVstsie and produce:

(1) All documents, including but not limited to correspondence, memoranda,
notes, electronic mail, and part-petitions, relating to die
from Ohio residents for part-petitions and/or the Statement of Candidacy and
Nominating Petition filed by Ralph Nader;

(2) All documents, including but not limited to correspondence, znemoranda,
notes, and/or electronic mail, relating to coaunumcations with: any persons
affiliated with Ralph Nader, and any persons acting as solicitors to obtain
signatures for Ralph Nader to qualify Ita mr cerb^catkm to to baUot for D^

in independent candidate hi Ohio;
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(3) All documents, including but not limited to correspondence, memoranda,
notes, electronic mill, contracts, bsjik ffhff?ktt sod bank Account statements,
renting to your being paid for obtaining signatures for Ralph Nader to qualify
him for certification to the ballot for the general election as an independent
candidate in Ohio;

(4) All documents, including but not limited to, voter registration cards, driven*
llOftUtt* DeUlK flOOOUDC SttHCflBCBttk iCMfiHt- OfiOflSst DIODflffy E8X 418S6ttlDCIuL eUlfl

O utility bilb, evidencing yoiir residence since January 1,2000; and
0)
™ (5) All documents, including but not limited to, voter registration cards,
'H evidencing the states in which you have been registered to vote."

™ 69. In Oregon, where Mir. Nader received 77,357 votes in 2000. and where
ST
Q Nader-Camejo could gain ballot access in 2004 by holdup a nominating convention with

rH 1.000 attendees, conspirators openly admitted (heir interjtion to interfere. If we think it

gets to a point where we need to step in and mobilise to make sure he doesn't get on the

ballot, men we will." a spokesperson for America Coming Together (ACT), a Democratic

327 founded by SEIU, told CBS News to April 2004. ACT, SEIU, Oregon Democratic

Party members and at feast one local Oregon Democratic Party official subsequently

engaged in a coordinated eflbrt to disrupt two Nader-Camejo nominating conventions,

held to April and in June, causing them to fiul. When Nader-Camejo later tried to gain

ballot access by collecting signatures on nominating petitions, ACT and SEIU organized

teams of operatives to sabotage the petitions under false pretenses, by deliberately

signing them in the wrong place, thereby invalidating the entire sheet Conspirators then

resorted to the same harassment and intimidation tactics they employed to Ohio. Private

detectives visited petitioners* homes and thicaicncd them with jail time, wm> their co-

conspirator attorneys sent misleading letters falsely threatening petitioners with

"conviction of a felony with a fine of up to $100,000 or prison for up to five yean" if

they submitted signatures that were later invalidated.
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CD

o
o

70. In Pennsylvania, where Mr. Nader received 103,392 votes in 2000, and

where Nader-Camejo could gain ballot access m 2004 by submitting 25,697 signatures,

on information and belief conspirators sabotaged Nader-Camejo's petitions under false

pretenses by signing thousands of fake names. Nader-Camejo petitioners expunged

approximately 7,000 such names, but did not detect a small number (687 or 1.3% of the

total) among the 51,273 signatures they submitted. The conspirators later used this

manufactured evidence as a basis for their lawsuit and subseojuent demand for $81,102.19

in

71. The conspirators' campaign of harassment, intimidation and sabotage

was decisive to the success of thefr Ita'gation agatast Nsder-Omejo. The conspirators

won their lawsuits hi Ohio, Oregon and Pennsylvania, and Illinois, but lost in every other

state. Nader-Camejo also withdrew in Arizona, where the conspirators sued first, due to

the prohibitive cost of defending the litigation. Mr. Nader was on the ballot in each of

these states aa a candidate in me 2000 presidential election, and Nader-Camejo would

have been m 2004 but for the conspirators' unlawful interference.

m.

i)
i

72. On June 23, 2004, Dorothy Semite and Betty Elizabeth Hughes,

registered Democrats in Arizona, filed a complaint hi the Maricopa County Superior

Court challenging Nader-Camejo's •«••*"•*«" papers under A.R.S. fi 16-351. The

ccmrnhhif identified Andrew S. Gordon and the law firm of Coppersmith, Gordon,
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Schemer, Owen and Nelson, P.L.C. IB attorneys for Dorothy Schultz and Betty

Elizabeth Hughes.

73. Sttte bw prohibits die Anzoos Democratic Puty from filing challenges

in its own name, but Chairman and DNC official Jim Pedenon told die Associated Press

r'J mat the Party had supported the phuntifls and had informed the Kerry-Edwardi

™ Campaign about the lawsuit.fj

^i 74. On July 2,2004, Nate^amejo was forced to wimdraw

«j- pa{N» and end the proceeding due to the prohW
O

75. On August 16, 2004, Nader-Camcjo filed a complaint in the United

States District Court for the District of Arizona, challenging Arizona's filing deadline.

76. On August 31, 2004, plaintiff Semite filed an intervene*1! motion to

dismiss and requested Rule 11 sanctions in Nader-Gamejo's District Court proceeding.

Plaintiff Schultz'i motion to dismiss identified Thomas K. Irvine, Larry J. Wulkan, the

Irvine Law Finn, PA, Marty Harper, Kelly J. Flood and Shughart, Thompson and

Kilroy. P.C. as her attorneys.

77. On September 10, 2004, the District Court denied Plaintiff Semite's

Rule 11 motion and denied Nader-Camejo mjunctive relief. Nader-Camejo did not

appear M ti>e Arizen ballot McindidatMrnm^

78. In 2004 the DNC transferred at least $253,438 to the Arizona Democratic

Party, and at kast $2,500 to Arizona Victory 2004. On information and belief;

conspiratofi used a portion of dwse funds to finance acts done hi mrtherance of the

conspnscy.
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2)

79. On September 10, 2004, Lindi Chesterfield, • regiitered Democrat in

Arkansas, and the Democratic Puty of Aifamiu filed • complaint in the Circuit Court of

Puluki County, Sixth Division, challenging Nader-Camejo's nominstion pipen under

Alt Stat Ann. § 7-7-103(d). TTie compUint identified Robin J. Carroll, the law firm of

Vickery and Carroll, P.A. and Brim D.Greer as plaintiffs'attorneys.

80. On September 20,2004, the Circuit Court of Piilasld County ordered the
«3T
Q Secretary of Sate to remove Nsder-Cunejo from the Arkansas state ballot
O
*H 81. On September 21, 2004, Nader-Camejo appealed to the Supreme Court

of Arkansas, which vacated the lower court's order and directed the Secretary of Stale to

certify Nader-Camejo's nomination papers. Nader-Camejo appeared on the Arkansas

ballot as candidate in the 2004 presidential election.

82. In 2004 the DNC transferred at least $266,101 to the Arkansas

Democratic Party, and at least $286,364 to Arkansas Victory 2004. On information and

belief; conspirators used a portion of these funds to finance acts done in furtherance of

the conspiracy.

3)

83. On September 13, 2004, Valentin Vigil, Gary Fedd and Susan Fedd,

registered voters in Colorado, and Colorado Democratic Party Executive Director June

DeWoody, on behalf of the Colorado DeiiiocfttK Party, filed a complato

Court of Denver County, Colorado challenging Nader-Camejo's nomination papers under

CHS. 1-4-501(3). Hie complaint identified David Fine, Michael Beta, the law firm
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Kelly, Haghmd, Gainsey and Kahn, LLC, and the law firm Bercnbaura, Wienshienk and

Eason as tbjeir attorneys.

84. On September 13, 2004, Nancy Paltieser, a registered Democrat in

Colorado, and Maurice O. Nyquist, a regiHered voter in Colorado, filed a separate

j? complaint in the District Court of Denver County, Coterido.didlengmgNaaa-Cuneio's

™ nomination papers under C.R.S. 1-4-501(3). The Pakieser complaint identified Mark O.

f^ Gmeskin of the firm Isaacson, Rosenbaum, Woocb and Levy, P.C.u their attorneys.
<T
*sjr 85. In an oral decision, die District Court dismissed both complaints, and
O
O Nader-Camejo appeared on the Colorado ballot as candidates in the 2004 presidential
*H

election.

86. IRS records indicate that Hie Ballot Project coordinated with Isaacson

Rmcnhaum and reimbursed the firm tor its expenses. In addition, in 2004 the DNC

tiansferred at feast $224,930 to the Colorado Democratic Party, and at feast $1,973,504 to

Colorado Victory 2004. On mfbnnation and belief; corispintioniised a portion of these

firndstotmanceactadonemfarmcnuiM

4i DewBnoHiBi or theor ca^caaaipDiBjoVTa fled two cemplBuits affauwt the

87. On September 2, 2004, CffMtiflff Wilson and Alan Herman, registered

voters hi Florida, Scott Madoox, Cowman of the Florida Democratic Party, and the

Flofio^ Democratic Party fifed a rorntriaint in tte

County, Florida, «*""g«gFB Nadcr-Carnejo's nnminsfion papers under Fla. Stat f

102.168. Tlie complaint identified Stephen Roscathal, Mkhad CHm, Maria Ktya^

Mark Henon, Richard Roseothal, the law firm Podhurst Orseck, PJ\., the law firm
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Messer, CtputUo and Self; P.A., and the Uw Offices of Richud Rosenthal u ittomcyi

for the plaintifls.

88. On September 2, 2004. Florida voters Harriet Jane Black, William

Chapman, Robert Raddeff and Terry Anderson filed a separate complaint in die Second

JO Judicial Circuit Court for Leon County, Florida, challenging Nader-Camejo's nomination
fSI
,_! papers under Fla. Stat § 102.168. The complaint identified Edward Stafinan as attorney
rx
w for the putintift. Subsequent filings identified Brooke Lewis and David Miller of the
<tf
<T firm Broad and Cassel, and Joel Perwin of the Law Office of JoelS. Perwin as attorneys
O
^•1 fuf Q10 Dl

89. On September 9, 2004, the Circuit Court issued a preliminary injunction

enjoining the Secretary of State from certifying Nader-Camejo as candidates for

President and Vk« President in Florida. "I'm quite confident in the ruling," Circuit Court

Judge Kevin P. Davey told the Washington Pott. There's at least 15 reasons as to why

they won't qualify, at least 15 that I counted up. If it was one or two, I'd be worried

about it, but there's a whole lot of reasons Mr. Nader and Mr. Camejo aren't going to

appear on the ballot in Florida."

90. "norkUfabuge-rmge,"Mr.MoffctttoMaK^

Judge Davey's decision. "Florida is not only important for the obvious reasons, but also

as a symbolic victory.*1

91. On September 10, 2004, Nader-Caroejo appealed to Florida's First

District Court of Appeals for a stay of the Circuit Court's preliminary injunction.

Attorneys Stephen Rosenthal, Michael Oiin, Maria Kayanan, Mark Herron, Richard

Rosentfaal and Joel Perwin filed an opposition to this appeal The Court of Appeals
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spante certified the case to the Supreme Court of Florida. The Supreme Court accepted

jurisdiction but directed the OrciiitCoiirt to pioceed to adjudgment first

92. On September 15,2004, the Circuit Court issued an order enjoining the

Secretary of Slate from certifying Nader-Camejo as candidates for President and Vice

President in Florida.

93. On September 16, 2004, attorneys Edward Stefinan, Kelly Overstreet

Johnson, David Miller and Brooke Lewis submitted an appellees' brief to the Supreme

Court of Florida m support of plaintiffs below. Attorneys Laurence Tribe, Joel Perwin,
O
o Stephen Rosenthal, Michael Olin, Maria Kayanan, Mark Herron, Richard Rosenthal,

Martin Ledennan, Eric Setter. Amy Brown and Kamerine Pringk submitted a separate

appellees' brief m support of plaintifla below.

94. Attorney Pringle'sbio on her firm's website states that she "served as co-

counsel to the Kerry for President Campaign m litigation concerning the 2004 Florida

election ballot**

95. On September 17, 2004, attorney Laurence Tribe argued before the

Florida Supreme Court on behalf of the rjUntirn below mat Nader-Onx^ (fid not meet

the requirements to be candidates for Resident and Vice President in Florida. Defending

bis involvement, Mr. Tribe told Harvard Law School's iridependent newspaper The

Record, 1 believe that Ralph Nader is unfortunately responsible for the fact that Bush

rather than Gore became the 43- President**

96. A team of attorneys assisted Mr. Tribe, including M. Stephen Turner,

Edward Stefinan, Kelly Overstreet Johnson, David Miller, Brooke Lewis, Stephen
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Rosenthal, Michael Olin, Maria Kayanan, Maifc Herron, Thomas Findtey, Richard

Rosenthal and Joel Perwin.

97. On September 17,2004. the Supreme Court of Florida reversed the trial

court and vacated the Court of Appeals* injunction. Nader-Camejo appeared on the

K Florida ballot as candidates in the 2004 presidential election.
10
•' 98. The conspfratcfs reportedly recraited 30 lawyers in total to challenge

^ Nader-Camcjo'i Florida nomination papers. Hie conspirators did not sue other
n>J

5 candidates on Florida's ballot. Mr. Moffett told the Washington Post, because those

ff\ ' candidates didn t pose a threat to the Keny-Edwaids Campaign.

99. IRS records indicate that TTie Ballot Project paid $150,000 to Broad and

Cassel for representing the Florida pUintifli, and another $5.000 to attorney Samuel

Dubbin. The Ballot Project also paid $20,534 to American University professor Allan

Lichtman to testify as an expert witness. FEC recoids indicate that die Florida

Democratic Pwty retained Messer, Caparello and Self; and paid the firm $57,481 in 2004.

FEC records also indicate that the DNC rerafcuned Joel S. Perwin and Martin Lederman

$975 and $536, respectively, for travel expenses in 2004. Finally, in 2004 the DNC

transferred at feast $1,709,626 to the FlorktoDeniociatic Party, and it least $4,789,765 to

Florida Victory 2004. On infbnnation and bdieC conspinrton used a jwition of these

funds to ÎHII*"* acts done in furtherance of the conspiracy.

ffleda

100. On June 28,2004, John F. TuUy, Jr., a registered Democrat in Illinois,

filed a complaint with the IDmois Stale Board of Elections «*»"*"|p"B Nader-Gamejo's
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nomination ppen under 10ILCS 5/10-8. Mictal Kasper and MichadKidoff served as

Mr. Tally's tttomeyi before the Bond of Election and in subsequent proceedings. Mr.

Kasper is General Counsel and Treasurer of the minus Democratic Party. Mr. Krdoff is

a Democritk Party Commhteeman from Cook County.
00 101. Neither Mr. Kasper nor Mr. Kreloff disclosed his employment by or
10
™ affiliation with the Illinois Democratic Party in court filings, but the Illinois Times
^Hl

£ reported that Mr. Tully "formally filed the objection" on tbe Party's behtlf. Media
<T
cj- reports and records from the Chicago Board of Election Commissioners also indicate mat
D
0 Demuualic Speaker of the Illinois State House Michael Madigan's staff secured copies
•H

of Nader-Camejo's nomination papers in order, on information and belief; to help prepare

Mr. Tully'g complaint

102. On July 6, 2004, me Boairi of Etectioni invalidated thousands of

signatures on Nader-Camejo's nomination petition and detenmn^

2S.OOO required by Illinois law.

103. On July 27,2004, Nader-Camejo sought a preliminary injunction in the

United Sates District Court fcr me Northere District of Illinois, Eastern Division, to

enjoin the Board of Elections from lemovmg them from ̂ Illinois ballot

104. On August 4,2004, Mir. Tully, through his Democratic Party attorneys

Mr. Kasper and Mr. Kreloff. filed a motion to dismiss Nader-Camejo's complaint in die

District Court

105. On August 19, 20MV the Board of Elertion fb^

were not certified « candidates for Presktem and Vk» President in niinois.
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106. On August 23, 2004, the DUtrict Gout denied Nader-Camejo's motion

for • pidinvnKy injunction. Nader-Camejo immedittely appealed to the United States

Court of Appetb for the Seventh Circuit.

107. On August 27, 2004, Nader-Camejo sought expedited review of the

0* Board of Elections' August 19* decision in the Illinois Appellate Court for the Pint

™ District from the Circuit Court of Cook County.
f™4

£ 108. On September 23, 2004, the Illinois Appellate Court affirmed the Board
qr . . . . _
<3T of Elections decision to remove Nader-Camejo from the Illinois ballot.
O
O 109. On September 29. 2004, the Seventh Circuit Court of Appeals denied
fH

Nader-Camejo's appeal. Nader<:amejodM not appear on the Illiix>u ballot u candidates

in the 2004 presidential election.

110.

In addition, in 2004 the DNC transferred at least $86301 to the niia>is I>anocratic Party,

and at least $3,000 to Illinois Victory 2004. On information and belief, ooospinton used

a portion of these funds to finance acts done in furtherance of the conspiracy.

the Nader-Came** Ctamnsfi u few*.

111. On August 20,2004* I^BaldwmJoIli^

complaint with the Iowa State Commissioner of Elections «*«"«qgp"g Nader-Camejo's

nommatkn papers under Iowa CodeS 44.4. The compbmt identified Steven P. Wandro,

the law firm of Wandro, Bacr and Casper, P.C., Gkan L. Morris and the law firm of

Hawkins and Norris, P.C. as her attorneys.
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112. On August 26,2004, Mi. Jolliffc told the Des Moinet Register Hut she

wis • supporter of John Kerry, and that she filed her objection because "I was really

upset with the last election," when F>mocrat Al Gore lost to George W. Bush. TneDes

Moines Register also identified Mr. Wandro and Mr. Norris as Democrats.

O 113. Ms. Jollifle fifed her complaint based upon a review of Nader-Camejo's
rx.
*** petition to determine whether the lignen were included as registered voters on the Iowa
<H

^ Demoeratie Party's Voter Activation Network, a proprietary database of voters. Ms.

^ Jollifle thus received valuable material support from the Iowa State Democratic Party in

S preparing her complaint.

114. On August 30. 2004, Iowa's Secretary of State found Nader-Camejo's

nomination papers valid. Nader-Camejo appeared on the Iowa ballot as candidates for

Wfc i -J A m ̂  J mM— W» i J Anmacni BDQ vice JTRUOBIIL

US. In 2004 the DNC tnmsiened at least $1^94^404 to the Iowa Democratic

Party, and at feast $1,420,650 to Iowa Victory 2004. On mformation and belief;

conspirators used a portion of these funds to ^>Mfi"* acts done in furtherance of the

conspiracy.

71 DaiesiSHUttB or tBSfl' csv^onspiKtBVS Hefl

116. On August 23, 2004, Maine Democratic Party Chair and DNC official

Dorothy M. Mdanson fifed a complaint with Maine's Secretary of State

Nader-Camejo's nomination papers under 21-A M.ILS. $ 356. The complaint identified

Michael K. Mahoney and the law firm Preti, Flaherty, Bdiveau, Pachios, and Haley as
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117. On August 23, 2004, Benjamin Thicker. • regiitered Democrat in Maine,

filed t second complaint challenging Nader-Camejo'i nomination papen under 21-A

M.R.S. ft 356. Mr. Tucker's complaint identified James T. Kilbreth and the law firm

Verrill and Dana. LLP as Mr. Tucker's attorneys.

*"< 118. On August 30-31, 2004, the Maine Bureau of Corporations, Elections,
rx,

™ and Commissions held a public hearing on Ma. Mdmson'i and Mr. Tucker's complainti.
*T^
^ At the hearing, Ms. Mdanson testified that she was a salaried employee of the
r̂

qr Democntk Party, and that she had formerly held many positions with the ONC. Intact,
D . . _
£) Ms. Mehmson was and is currently a DNC official. In i espouse to questioning from
fi

Nader-dingo's attorney, Ms. Melanson testified:

Q: I'm salting you if the Democratic Party has contacted you
personally and said we win support with money with other
supports that as you need them to bring • challenge against the

' petitions of Ralph Nader in Maine. Has the Democratic Party
contacted you personally and asked you to do this?

A: Yes.

Q: And have they said they will help you pay for if?

A: They have said they would help in many ways.

Q: Did they say they would help you pay for it?

A: Yes.

Q: Are they paying to your attorneys?

A: Hieyare.

Q: Do they expect that you should make a response to them in your
rapacity as state Democratic Chair once these hearings are
concluded and a decision is rendered by the Secretary of Stale's
office?

A: Aretheyexpectirigtoriearwhstthedecisionis?
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Q: From you personally?

A: Yes.

Q: Was this put of the agreement that you made with them? I mean, I
characterize what I've heard so far u an agreement between
and you to perform certain deeds for funds and to make a response
as pait of this agreement b that correct? In other words, they're
expecting a report?

A: There are members of the DNC who certainly want to hear what
the outcome of this is.

Q: They're expecting to hear this from you and from no other person?

Ai Or from my attorneys.

119. On September 8, 2004. the Secretary of State denied both Ms.

Mdanson*s and Mir. Tucker's complaints Ms. Mebnson appealed to the Kennebec

Superior Court of Maine on September 10,2004. Hie Superior Court denied the appeal

on September 27, 2004. Ms. Melanson appealed that decision to the Maine Supreme

Judicial Court, which affirmed the Superior Court on October 8, 2004. Nader-Camejo

appeared on the Maine ballot as candidates

120. Hie DNC retained Preti, Flaherty, Betiveau, Pachios, and Haley in

September and October of 2004, and paid the firm $32,282 in legal and political

consulting fees, m addition, in 2004 the DNC transferred it least $222,412 to the Maine

Democratic Party, and at least $373,559 to Maine Victory 2004. On mfbnnation and

belief; conspiraton used a portion of these niiid^ to finao^ a^ done m furtherance of

the conspiracy.
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•1 DdiMQsflts OF their
••i a state cowi cessptslB* against the Nader-Camejo

121. Go July 9. 2001 Michigan's Secretary of Stale refined to certify Nader-

Camejo'i nomination as the Reform Party candidate for President and Vice President in

Michigan.

122. On July 15. 2004. Nader-Camejo fifed a nomination petition to gain

ballot access ai a independent candidates for President and Vice President. The next day,

the Michigan Democratic Party issued a press release entitled, "Democrats to File
0
0 Complaint Unless Nader Withdraws.

123. On Jury 22, 2004, Mark Brewer, Michigan Democratic Party Executive

Chair and Vice Chair of the DNC, filed a complaint with the Michigan Slate Bureau of

Elections challenging Nader-Camejo's n««nhi«ri«« papers under NCLS § 168.552. The

complaint identified Mary Ellen Gurewitz, Andrew Nfckelhoff; and the law firm of

Sachs, Waldman as attorneys for the plaintifls.

124. Ms. Ourewitz's no on the Sachs Waldman website stiles mat

Ms. Gurewitz provides rcpres^klAUon to the Mscfaigsn Democratic Party and has

represented many candidates... in election rallied mitten, including ballot access." Mr.

Nickelhoff's bio states that Mr. Nickelhofr "provides lenresentation and advice to the

oMtie Party, mm mmVl mm TVmneartfa. Party n^pti^»ioit« m*A

125. On September 3, 2004, the Michigan Slaw Court of Appeals ruled that

Nader<:amejo was qualified to appear on Michigan's ballot Nader-Camejo appeared on

the Michigan ballot as candidates in the 2004 presioential election.
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126. On September 17, 2004, Mr. Brewer filed in PEG complaint against the

Nader-Cunejo Campaign, requesting that the FEC suspend presidential matching fund

payments to the campaigiL The FEC took no actkmagaiiut the Nader^amejo Campaign

and dismissed the complaint by unanimous vote on June 23, 2005.

127. In 2004 the DNC transferred at least $251,327 to the Michigan

Democratic Party, and at least $2,963,649 to Michigan Victory 2004. On information

of the conspiracy

and belief, conspirators used a portion of these funds to finance acts done in furtherance

O
© __________

the Nadcr-CasaeJo Cisapai

128. On September 3, 2004, Wayne Dowdy, DNC official and Chairman of

the Mississippi Democratic Party, filed a complaint on behalf of the party with the

Mississippi State Board of Election, eh«ifanfli«g Nader-Camejo's nomination papers

under Miss, Code Ann, 23-15-963. Tne ^unp1"*"* identified Samuel L. Begiey and

Begiey Law Finn, PLLC at attorneys for the plaintiffs.

129. On September 7. 2004, the Board of Election Commissioners held a

hearing on the complaint. Mr. Begiey, BradPigott of Pigott, Reeves. Johnson and Minor,

PX, and Richard Davidson represented the Democratic Party at the hearing. At the

hearing's coocliisicNi, fife Board deded the Demooa^ Nader-Camejo

ap|)earedc«theMissisnppibaUotuaauididatesm

130. Hie DNC paid the Begiey Law Finn legal consulting fees of $6,301 on

October 15, 2004. In addition, in 2004 me DNC transferred at bast $89.519 to the
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Miniuipm* Democratic Party. Ota information and belief conspinton used a portico of

there funds to finance acts done in furtherance of me conspiracy.

10)

ui 131. On August 24,2004, registered Democnti Renee McKinky and Joan T.
JX.
™ Ward, joined by registered voter Myrna McKioley and the Nevada State Democratic
»H
^ Party, filed a complaint in Nevada's Pint Judicial District Court challenging Nader-
<NI

]J Camejo's nominalioo papen under Nev. Rev. Stat. Ann. $ 298.109. The complaint and

J3 subsequent court filings identified Paul E. Linen, Allen J. Wih, and the law firm of
T^i

Lionel, Sawyer and Collins as attorneys for the plaintiffs.

132. On August 30, the District Court commeuccd a three-day expedited

hearing to consider the complaint Ian Glinka, Director of Information Technology for

the Nevada Stale Demociatk Party, testified that he had reviewed NaderOunejo's

nomination papen and concluded that thousands of signatures were invalid.

133. On September 1. 2004. me District Court denied plaintiffs' complaint,

and they appealed to the Nevada State Supreme Court, which affirmed the District Court

on September 15,2004. Nader-Camejo appeared on the Nevada ballot as candidates in

the 2004 presidential election.

134. rn20W the DNC transient at lesrt

Party, and at least $1,146,292 to Nevada Victory 2004. On information and belief;

conspirators used a portion of these funds to finance acts done hi furtherance of the

conspiracy.
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11) Defendants or their ceH»nsptraton filed •• FEC comptaut

135. On August 10,2004, New Hampshire Democratic Fifty Chair Kathleen

Sullivan filed ui FEC complaint against the Nader-Camc)o Campaign. The FEC took no

<j0 actkm against the Nader-Camejo Campaign and dimined the complaint by unanimous
r^ti
™ votconJunc23,2005.
f\

£ 136. On September 7,2004. DNC official and New Hampshire Democratic
«JT
qr Party Chair Kathleen Sullivan and the New Hampihire Democmdc State Committee fifed
O
O t complaint with the New Hampshire Ballot Law Commission «*"i'*"flp««g Nader-
«H

Camejo's nomination papen under RSA 655:44.

137. On September 13, 2004, Kathleen Sullivan and New Hampshire votan

Hani R. Trcmblay, Doric M. Orizaid and Brian Farias filed a second complaint

challenging Nader-Camejo's nomination papers under RSA 655:44. The complaint

identified Martha Van Oot, Emily Gray Rke and the law firm Oir and Reno, P.A. as

attoraeys for the plaintiffs.

138. Ms. Van Oot and Ms. Rice worked on the lawsuit in coordination with

Kathleen Sullivan and Judy Reardon, the Kerry-Edwards Campaign's deputy national

director for Northern New England. Ms. Reardon drafted the complaint, white Ms. Van

Oot made hand-written revisions, which were circulated to Ms. Sullivan, Ms. Reardon

and attorneys Mack Atkins of Welte, Wm'teaiidFoiitBii^ BurtNadlerof Petnic^aml

Nadler.aiKiMaitmHcjmgix^ofSullc^ayandHollis.
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139. On September 24,2004, the Commisiion voted unanimously to deny the

two complaints. Nader-Camejo appeared on the New Hampshire ballot as candidates in

the 2004 presidential election.

140. llie Kerry-Edwards Campaign paid Mi. Reardon $64,000 from March to

r-* July. 2004. In addition, in 2004 the DNC transferred at least $284,554 to the New
rv.
™ HannMhire Democratic Paity, and at least $978.590 to New Hampshire Victory 2004. On
î

£j infofmttion and belief; conspirators used a portion of these funds to finance acts done in
«qr
qy furtherance of the conspiracy.
O
©
«H 12)Defes)daBts or their co-coBSplraton Had a conplaMt agatest

141. At the 2004 Democratic National Convention, The Ballot Project

president Toby Moffett told New Mexico State Democratic Party Chair and DNC ofncial

John Wertheim that he should appoint someone to spearhead the party's efforts to deny

Nader-Camejo ballot access in New Mexico. Mr. Wertheim agreed to do so, stating,

**Hus is • central focus 01 my own duties aa chairman.*1

142. On September 10, 2004, attorney Eric Scdilto Jeffries, the New Mexico

contact for the group Lawyers for Kerry, wrote to New Mexico's Secretary of State that

he represented "at least three Democrats who will probably be filing a suit on the Nader

prtilimii received by your office.** On the bat page of Attorney Jeffries* letter, he

indicated that he had copied seven! parties, including the clients referenced above and

Mr. Nader. Attn>>>gy ̂ ^ ^r y**d **»• f*»«<iaa^ *yy

a separate page of the letter, which was otherwise blank, Attorney Jeffries indicated that

he had secretly copied three addition^ parties via cniaiLJeffiiesu^
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designation to indicate this fret The three additional patties were New Mexico Stole

Democratic Pttty Deputy Executive Director Gideon Elliot, New Mexico State

Democratic Party Chair and DNC Official John Wertheim, md attorney Andrew Schuhz.

143. OnSeptentelS.2004tplaiiriffiMoiaa

Abraham Gutman, Vanessa M. Aland and Laura LaFIamme filed a complaint in the

Second Judicial District Court of New Mexico, presumably under N.M. Dist Ct. R.C.P.

1-096, seeking • preliminary injunction to prevent the Secretary of State from placing

Nader-Camejo on New Mexico1! ballot as cawu^iates ̂  Prendent awi Vice President of

the United States. The complaint identified Erie SediOo Jeffries, Andrew G. Schultz, the

law finn Jeffries, Rugge, and Rosales, P.C, and the law firm Rodey, Dickason, Sloan,

Akin and Robb, P A. as attorneys lor the phintiffi.

144. On September 17, 2004, District Court Judge Wendy York issued an

order denying Nader-Camejo's right to run aa imtepeudeut candidates for President and

Vice President hi New Mexico. Three days later, several New Mexico voters revealed

that Judge York had donated $1,000 to Democratic presidential candidate John Kerry's

campaign Judge York's order was vacated, and she recused herself from the case. Hot

same day, District Court Judge Theresa Baca issued an identical order.

145. On September 23, 2004, pursuant to Nader-Camejo's appeal, the New

Mexico State Supreme Court stayed the District Court's onfer, and directed the Secretary

of State not to destroy or distribute any ballots pending further order. That same day,

three registered New Mexico voters filed • complaint seeking injunctive relief in the

United States District Court for the District of New Mexico. The complaint requested the
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federal District Court to direct the Secretary of State to place Nader-Cunejo on New

Mexico's ballot as candidates for Preiident and Vi« President of the United States.

146. On September 24, 2004. the federal District Court held a hearing.

Attorney Jerry Todd Wertheim made an oral motion to intervene on behalf of state court

0> plaintiff Venessa Aland. The court denied Attorney Wcrtheun's motion. Jerry Todd

<M Wertheim is a partner with the firm Jones, Snead. Wertfaeim and Wcmwortfa, P.A., where
HI
1X1 New Mexico Democratic Party Chair and DNC official John Wertheirn is also a partner.

^ 147. On September 28,2004, trKfedendDbtrict Court directed

Q of State to place Nader-Cunejo on New Mexico's ballot. Nader-Camejo appeared on the

New Mexico ballot as candidates hi the 2004 presidential election.

148. In 2004 the DNC transferred at least $621,992 to the New Mexico

Democratic Party, and at least $1,167,980 to New Mexico Victory 2004. On information

and belief; conspirators used a portion of these funds to ft"*"*1* acts done hi furtherance

of the conspiracy.

13)

149. On August 18,2004, the Nader-Camejo Campaign submitted to the Ohio

Saenetaiy nf fit«te'« KUeAm nivi«inn • nn«iin«rinn paririiia with I A^n miffmlurmm StotB

taw required the •̂•'THB* to submit 5,000 valid rignatnres, and no more than 15,000

signatures m totaL

150. On August 30, 2004, Ohio voters Benson A. Wolman, Jerityn L.

Wohnan, Zachary E. Mariifold, Jnlii E. Manifold, Basse! Korkor, Rebecca S. Mother,

Barry C. Keenan, Gerald L Robinson, Scott Anttm.MaryC. Wood^JoimathonBniniier,
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Max Kravitz nd Darnel T. Kobil filed • complaint with Ohio's Secretary of State

challenging Nader-Camejo's nomination pipen under ORC Ann. 3513.05 and 3S13.2S7.

The complaint identified Donald J. McTigue and me law officei of Donald J. McTigue as

attorneys for die plaintiffs.

O 151. On Aiigiist 30, 2004, Attorney McTigiie requested
oo
M to issue subpoenas to nine Nader-Camejo Campaign petitioners, commanding them to
*™* I
J^ appear at me ofik^ of McOinnis and Associates, a cout report
«T
q. utter, on September 3, 2004. Attorney McTigue's request stated:
O
Q Each subpoena should command the individual to bring with them all documents
rH which relate hi any manner to the circulation of nomrnating petitions on behalf of

Ralph Nader... in Ohio or any other state, all documents which document any
contract or payment from the circulation of such petitions, all documents

m nhin nr may tiker «tate at mnyHn* mnA

all assfiimfiiii, which evidence any residence or residences by such person hi
Ohio during the yean 2000 through 2004.

Tlie Secretary of State did not issue any subpoenas pursuant to this request

152. On September 2, 2004, plaintiffs Benson Wolman, Marjorie Bender and

Robot Crosby, Jr. fifed a second complaint, presumably also under ORC Ann. 3513.05,

and 3513.257, for a declaratory judgment and injunctive relief in the Court of Common

Pleas for Franklin County. The plaintifls requested a preliminary injunction enjoining

the Secretary of Slate from placing Nader-Camejo on Ohio's ballot as candidates for

President and Vice President

153. On September 4, 2004, plaintiffs Benson Wolman, Marjorie Bender and

Robert Crosby, Jr. secured subpoenas from the Franklin County Court of Common Pleas

for several Nader-Camejo Campaign petitioners. The subpoenas identified John P.
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Gilligan and Russdl J. Kuttell of the taw firm Schottenstein, Zox and Dunn, L.P.A, and

Attorney McTigue as attorneys for the ptaintifls.

154. The »ubpoeiiucc<nnumdcd Nate-Cain^

testimony at taw firm offices throughout Ohio. Six petitioners were to appear at the

l"1 offices of Schottenstein, Zox and Dunn, LP.A. in qeveland on September 8,2004. Six
CO

^ petitioners were to appear at the offices of Beckman, Weil, Shepardson and Falter, LLC
•"*!

£] in Cincinnati on September 9,2004. Eleven petitioners were to appear at the offices of

«qr Sebaly, ShiUito and Dyer, L.P.A. in Dayton on September 10 and 13, 2004. Four
O
0 petitioners were to appear at the offices of Eastman and Smith, Ltd. in Toledo on

September 14,2004.

155. Hie subpoenas also commanded each Nader-Camejo petitioner - many

of them volunteers — to produce:

1) All documents, ii«*K«^g but not limited to correspondence, memoranda,
notes, electronic mail, and part-petitions, relating to the obtaining of
•̂ gp***""?* from Ohio residents for pact-petitions and/or the Statement of
CTsndidary and Nominating Petition filed by Ralph Nader.

2) All documents, including but not limited to correspondence, memoranda,
notes, andYor electronic mail, relating to communications with:

a. any persons affiliated with Ralph Nader; and

b. any persons acting as solicitors to obtain signatures lor Ralph
Nader to Qualify him lor ceiliflustioii to me ballot for the genets!
election ss an independent candidate in Ohio.

3) All documents, including but not •••"*•«• to correspondence, memoranda,

relating to your being paid for obtaining iignatures for Ralph Nader to cjualify
him for certification to the ballot for the general election as an independent
candidate in Ohio.
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4) All documents, mcludmg but not limited to, voter registration cards, drivers*
licenses, bank •»*••»* statements.! leases, deeds, piupeity tax assessments, and
utility bills, evidencing your lesidlence smce January 1,2000.

5) All documents, including but not limited to, voter registration cards,
evidencing the stales in which yon have been registered to vote.

156. One volunteer petitioner received repeated phone calls from Andrew

<& Clubock, an attorney in Washington. D.C. with die law firm Kiitiand and Ellis, who left

r"i only his name and the message, "Call me about the subpoena.*1 Another volunteer

QI petitioner received a visit to her home from a private detective who churned to be

Q investigating her. He left a card and told her to call his firm.
O
r-H 157. On September 7, 2004, Ohio's Attorney General filed a motion for a

protective order in the Court of Common Pleas to prevent enforcement of plaintinV

subpoenas. The Attorney General's memorandum in support of the motion stated:

Hie Plaintiffs in this case seek to prohibit Ralph Nader from securing a
spot to run for president on the Ohio ballot Aa part of that strategy, either
these specific plaintiffs, or those acting in concert with them, have filed
protests with the Ohio Secretary of State concerning various Nader
^k^^fAa^k^Mpennons.

158. On September 7,2004, Attorneys Gilligan. Kuttdl and Steven D. Forry

of Scbottenstein, Zox and Dunn and Attorney McTigue filed a motion to compel

depositions and requested oral argument on the motion. The same day, attorney Attorney

Clubock of Kiridand and Elba wrote to Nader-Camejo's counsel, thrMtenmg, *we have

no choice but to take all appropriate action to enforce the subpoena and seek any other

potential remedies for your conduct**

159. On September 8,2<XM, the Secretary of State fb^

on Nader-Camejo's petition were valid and certified the petition. That same day, the
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Court of Common Pleas granted the Secretary of State's inotion fbr a protective oider and

stay of discovery.

160. On Septaita 24,2004, attorneys And^

and Jennifer Levy of Rutland and Ellis conducted a deposition of Nader-Camejo

K1 Campaign Manager Theresa Amato, wnkh lasted approximately 1-1/2 hours.

M 161. On September 28. 2004, pursuant to hearings on conspirators'

£j complaints, the Secretary of State invalidated 2,756 more signatures and reversed

M*

0
Q 162. On October 6, 2004, Nader-Gamejo filed lor injimctive relief in the
rH

United States District Court fbr the Southern District of Ohio, Eastern Division. On

October 7, 2004, the plaintiffi filed a motion to intervene, asserting that they "are truly

the real parties in interest here.1* The court granted the plaintiffs' motion to intervene and

denied Nider-Ctmejo'i motion fbr injunctive relief on October 12,2004. Nader-Camejo

appealed to the Sixth Circuit Court of Appeals, which denied the appeal on or about

October 18,2004.

163. On October 19.2004, the Ohio Supreme Court denied Nader-Camejo'i

request fbr a writ of mandamus. Nader-Camejo did not appear on die Ohio ballot as

uutidtou the 2004 preskkotialelectioL Ii
!

164. Accofding to the Toledo Blade, the Ohio challenge to Ntder-Ctmejo'i

nomination papers was "filed by attorneys hired by or allied with the Ohio Democratic

Puty...[M]piftofairtianwideefta ;

Democratic presidential candidate John Kerry." In net, Attorney GiUigan of

Schottenstein, Zox and Dunn was the Columbus, Ohio contact and Attorney Gregory
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Coibett of Kiridand and EOii wu the Washington, D.C. contact fix the group Lawyen

for Kerry. In addition, Attorney McTigue identified Che Ohio Democratic Party ai his

client in an email to Ohio county boards of election! on August 22, 2004. Attorney

McTigue also wrote a letter to the Cuyahoga County Board of Elections on December 10t

«T 2004. stating that John Kerry had personally appointed Attorney McTigue "as his legal
oo
<M coinsd...with fUI authority to act on berialf of him sad JolfflEdwanta
rH
r% recount of the 2004 presidential election returns.

^ 165. The DNC retained Schottenstein, Zox and Dun, L.P.A. and paid the

Q firm $39,486 hi legal and political consulting fees hi September and October of 2004.
•H

The DNC also retained Kirkbmd and Etta, and paid the firm S247.711 in legal and

political consulting fees hi September and November of 2004. In addition, to 2004 the

DNC transferred at least $2,585,189 to the Ohio Democratic Party, and at least

$3,065,661 to Ohio Victory 2004. On information and belief; conspirators used a portion

of these funds to finance acts done m furtherance of the conspiracy.

14)DefeBdiutsM-

166. In April 2004, a spokesperson for the Dernccrsric 527 organization ACT

told CBS News, "If we think it gets to a point where we need to step in and mobilize to

make sure [Nader-Camejo] doesn't get on the ballot, then we will." Later that month,

•iwrffrig to CBS, "ACT joined forces wim other organizations in the state to discourage

people from signing the petition" at Nader-Camejo's April nominating convention,

causing the convention to fall short of the 1,000 signmg attendees necessary to qualify

ballot access under state law.
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167. On June 26, 2004, Nader-Camejo held mother nominating convention.

HIM time the conspirators, acting under fake pretenses, took seats at the convention but

refused to sign Nader-Camejo's petitions. The conspirators acted pursuant to an email

Multnomah County Democratic Party official Moses Ross sent to party members, stating:

U* We need as many Oregon Democrats as possible to fill that room and NOT sign
co that petition. If we attend in large numbers and politely refuse to sign, Nader is
c*i denied his needed numbers. It*s that simple. Please make every attempt to attend
rH this important event
fx

<M 168. Stale officials from Democratic Secretary of Slate Bill Bradbury's office
«ar
^ restricted entry to the convention to one doorway, and counted attendees with a manual

~ Clicker. In t/tnUtinn nfmtmtf law prnviHtng that twi«iin«tiiig ctmu***umm m«y Imtt lip to M
^*f

hours, state officials shut die doors after counting approximately 1,100 attendees, before

Mr. Nader had even addressed toe convention. State officials thereafter refused entry to

Nader-Camejo's legitimate supporters. This action by stale officials, together with the

actions of conspirators who attended the convention but refused to sign the petitions,

caused the convention to nil short of the 1,000 signing attendees.

169. On the same day that conspirators disrupted Nader-Camejo's June

convention, they also organized a eanjpaigpi of harassing phone calls to the office of

Plaintiff-voter Gregory Kafbury, which was serving as Nader-Camejo's nomination

convention headquarters. Each caller to Mr. Kafbury's office spoke virtually identical

words, as if fp**^*^ from a script, and the catta came so rapidly mat they incapacitated

the office phones for the entire day.

170. After disrupting Nader-Camejo's two nominating conventions, the

A^^_^^^^^_^^^^_ tJ___Mj^KVAJ M 4»4*^h^^lfl^B^^^h4Sl ^IM^^^AMM^^M —-^ LM^^KMM^^M^^^A •^••^^•^fe^AM^h^ aM^I MMBV^^^^^Mconspuwon launcneo a coorainanxi campaign 01 narassmenc, innniioaiion ana saootage

~mteoded to prevent Nader-Camejo from gaming ballot access by submitting signatures.

45



Cas6l:07-cv-021^RMU Document 23 Filed 01/23^8 Page 49 off 72

as Oregon state law alternatively permits. On August 12, 2004, private investigators

hired by SEIU visited petitioners at their homes and ftlsely ttoeatened them wim jail time

if signatures they collected were subsequently invalidated. The investigators also

delivered petitionen a letter from attorney Margaret Obey of the law firm Smith,

^ Diamond and Obey, which reiterated the fiuse threat The letter stated that the

™ petitionen must certify that they Mobtabed the signatiiies of qualified voten,** or face

fsj *Nxxivictionofafolonywithafineofiipto$100,OOOor prison for up to five yean.** Ibis

<qr false threat was accompanied by a suggestion that the petitionen call Attorney Obey if
O
O they had any information to assist an investigation she claimed her firm was conducting.

The blogBlue Oregon subsequently quoted SEIU local 49 chief Alice Dale admitting that

SEIU had mailed the letters to 59 petitioners, and that *Two were delivered in person."

171. SEIU and ACT took even more extreme measures to deny Nader-Camejo

ballot access. According to Portland, Oregon ACT employee William Gillis, the groups

jointly orchestrated a campaign to sabotage Nader-Camejo's petitions. Following is an

excerpt from Mr. Gillis' Hog, posted b August 2004:

The offices that I work in, at America Coming Together, are shared by
SEIU'a election «""p*«|p and both organizations are rather heavily
tied...For days now, most of the ACT staff had been aware of; if not

'Campaign.

People were pulled into side rooms and the higher echelons of both staffs
exchanged a barrage of unusual whispered conversations. What's more,
today was set up to be a massive single-day canvassing effort on the part
of ACT.

In the last few days I've heard of a conceited effort among the ACT/SEIU
staff to attack the Nader petition drive.

A few of my fellow canvassers who were likely to be b the vicinity of the
Nader campaign told me they had bean asked to Mmistakenly>v invalidate
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petition papers. Misspelling names or information was a classical attack,
but the SEIU had figured a better method.

On every page of signatures in an Oregon petition there is a small section
on the bottom for the signature gatherer to sign, asserting their valid
oversight If asked to sign the Nader petition, our canvassers were
encouraged to accidentally sign their name in that section instead. Upon
realizing their mistake, these innocent canvassers would scribble it out,

tx thus invalidating an entire sheet of signatures.

rsj 172. Despite coordinated efforts by the Oregon Democratic Party, SEIU and

ix ACT to prevent Nader-Camejo from complying with stale law, on August 24,2004 the

^ Nader-Camejo Campaign submitted 18,186 signatures, already certified as valid by

® county elections officials, to Secretary Bradbury's office. This was almost 2,800 more
***4 valid signatures than Oregon law required.

173. On August 25, 2004, attorney Roy Pulvers sent a letter to Secretary

Bradbury challenging Nader-Gamejo's nomination papers. Mr. Pulvers is a contributor

to the ONC and a member of the Oregon Democratic Party's President Council, "the

party's largest rvveniM source for t1edefar

congressional candidates." Attorney Pulvers sent a second tetter the same day, asserting

thstNader-Csnejo's nommatim

174. On September 2. 2004, Secretary Bradbury sent Nader-Camejo a letter

stating that "there are not suffitieotojuaUfied signaling for yro to In

an unprecedented act; Secretary Bradbury had invalidated dmoands of signatures that

county elections officials had already certified as valid, and which Nader-Camejo

submitted in accordance with mstnictions from Secretary Bradbury's own office.

Secretary Bradbury invalidated mmdrcds of these signatures due to alleged defects in

Nader-Camejo petitioners' own sigurtincs-just as SEIU and ACT had pbumed.
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175. On September 9, 2004, punuiot to • oooplaiiit filed by the Nader-

Camejo Campaign, Oregon*! Marion County Circuit Court found that Secretary

Biadbuy's action violated Oregon law. Of the methods Secretary Bndbucy used to

disqualify Nader-Camejo't validated signatures, the Court wrote, "Neither action was

authorized by administrative rule or statute, and etch w« inconsistent with both the itite

elections policy as established by the Legislature... and with the prior policy of the

Secretary of State." The Court ordered Secretary Bradbury to certify Nader-Camejo's

176. On September 17, 2004, the Oregon Supreme Court deferred to Secretary

Bradbury's discretion to interpret and enforce state election laws and granted nun a writ

of mandamus requiring the Circuit Court to vacate ha order. The Oregon Democratic

Party, John Nee! Fender, the Party's Executive Director, and James Edmundson, the

Party's Chair, intervened as parties to this pmceeding, The United States Supreme Court

declined to review the case, and Nader-Camejo did not appear on the Oregon ballot as

candidates in the 2004 prcsKlential election.

177. SEIU maintains close political and financial ties with the DNC. SEKTs

Secretary-Treasurer, Anna Burger, is a DNC official, and SEIU endorsed and publicly

coaraftted its resources to electing John Kerry in 2004. SEIU also donated $1,000,000 to

the DNC in 2004, while the DNC made numerous payments to SEIU, including $33,072

in political consuhmg fees hi October and November 2004. SEIU was also a founding

member of ACT and its largest contributor, donating $26 million hi 2004, and housing

the 527 in SEIU'a Portland office.
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178. In 2004 the DNC transferred at least $261,609 to the Oregon Democratic

Ptaty, and at lent $896,002 to Oregon Victory 2004. On information md belief;

conspinton used a portion of these funds to finance acts done in furtherance of the

conspiracy.

&> l§)DefendMti or rhdr eo-coosplratan filed two coasplahits
™ agala t̂heNader̂ am^CaMpalgBfaiPeusylvaila.
»H
K 179. On August 9,2004, Philadelphia resident Ralph Dade filed a class action

5. complaint against the Nader-Camejo Campaign m Philadelphia Court of Common Pleas,

Q alleging that he and several omen were owed approximately $200 each for signatures
•H

they had collected for the campaign. The complaint identified Louis Agre. a Philadelphia

Democratic Party Ward leader, and Thomas Martin as attorneys for the plaintifft. Nader-

Camejo disputed the claim on the ground that plaintifni had submitted invalid signatures.

180. On August 9, 2004, Linda S. Serody. Roderick J. Sweets. Ronald

Bergman, Richard Trincliati, Terry Trinclisti, Berm'e Cohen-Scott, Donald G. Brown and

Juua O'ConneU, registered Democrats hi Peonaytvania, filed a eecond complaint in the

Pennaytvania Commonweahfa Court, challenging Nader-Camcjo's nomination papers

under 25 PS § 2937. Toe complaint identified Gregory Harvey, another Philadelphia

Democratic Party Ward leader, and Efrem Grail, Darnel Becker, Cynthia Kerro^ Brian

A.Gofdoa,ReedSmh1iLU\Moirtgo^

hnv offices of Brian A. Gordon as attorneys for the plamtifB.

181. The compudnt challenged approxmatery 35,000 of the 51,273 signatures

on Nader-Camejo's nominating petition on technical grounda, and alleged numerous
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procedural grounds for disqualifying Nader-Camejo from Pennsylvania's ballot

Plaintiffs' attorneys prepared toe complaint in cooperation with Pennsylvania Democratic

Party leaders, including slate House Minority Leader Bill DeWeese and former

Democratic Whip Mike DeWeese, and with support from approximately 170 Democratic

O Party operatives Mr. DeWeese and Mr. Veon recruited.
O>
<N 182. On numerous occasions before, during and after the litigation, Mr.
*H
^ DeWeese, Mr. Veon and other party officials stated that the purpose of their lawsuit was
f»j

5[ to help John Kerry win the election. IB July 2004, before Plaintiffs filed their complaint,

Q Pennsylvania Democratic Party Executive Director Don Monbito told the Philadelphia
rH

City Paper, "we want to make sure" Nader-Camejo doesn't detract votes from Mr. Kerry.

On August 2,2004, Mr. DeWeese told the Pittibvrgk Past-Gazette, -Working with the

AFL-CIO, we win do everything humanly possible to fight [Nader-Camejo]....You don't

need a Ph.D in mathematics to uudnstaud that 100 percent of the vote [Nader-Camejo]

gets will be skimmed from Senator Kerry's total." On August 9,2004, the day plaintiffs

filed their complaint, Mr. DeWeese told the Post-Gauttct "We are being completely

open about our intentions. Our goal n to help elect John Kerry the next President of the

United States." After the election, Mr. DeWeese and Mr. Veon issued a press release

stating, lour efforts to strike [Nader-Camejo] from the ballot proved successful for John

Kerry in Pennsylvania."

183. On August 30,2004, the Pennsylvania Commonwealth Court set aside

Nader-Camejo's •**""•*"«' pipers and ordered their names stricken from the

Pennsylvania ballot, because they were running as inrirpfnrtmt candidates in

Pennsylvania and as candidates of a political party m other states!
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184. On September 2, 2004, Nader-Camejo appealed to the PemsyivaniB

Supreme Court. The Pennsylvania Supreme Court revetted ind vacated the

Commonwealth Court's order on September 20, 2004, and reminded to the

Commonwealth Court for hearing?. The Commonwealth Court immediately scheduled

***! hearings in approximately 48 cimnttcs and 13 courtrooms! seven hearings were scheduled
co
^ simultaneously m six diflmrtc^

185. (̂ Se|rteii*er 22, 20(HfNadtt-Cainejo?s attorneys no

they lacked staflf to attend voter review hearings in 48 counties, and that they lacked

attorneys to appear in 13 different cointrooiiis, because tte

assault had severely depleted the campaign's resources. Nader-Camejo's attorneys

therefore requested the court to hold hearings in only one or two courtrooms. The

Commonwealth Court rejected this request on September 23, 2004. Several hearings

therefore proceeded without counsel present on behalf of Nader-Camejo.

186. To ptepare for these hearings, the conspirators simply recruited more

attorneys. On August 19, 2004, attorney Daniel Booker of Reed, Smith told the New

for* Tfriev that "eight to ten lawymmhum^

• week for two weeks, and could end up working six more weeks." Attorney Booker

indicated that his firm had also taken on more than 100 vohHtcen to woik on the csse.

187. In met, Attorney Booker's estimate was low: Reed, Smith attorneys Ira

Lefton, Christopher K. Walton, Milind Shah, Jeremy Feintem. Mark Tamburi, James

Doerfler, John Mcuryre, Lisa Campoli, Barbara (Kiely) Hager, Andrea (Sfanonson)

Wemgarten, Jeffrey Bresch, Kim Watterson, Melissa Oretsky and James Williamson

joined ttettjgatioii. for a totf On October 1, 2004,
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American Lawyer reported that these attorneys hid logged 1,300 pro bono noun on the

188. On October 13, 2004, following three weeks of bearings in counties

across Pennsylvania, Commonwealth Court Judge Jama Gardner Colins, who was

r»j elected to the bench as a Democrat, issued an opinion invalidating more than 30,000 of
O>
^j Nader-Camejo's signatures on trchniral grounds. For example, approximately 9,000
«-H

rx signatures were invalidated became qualified electors - who could vote - had not yet
rsj
JJ registered on the day they signed Nader-Camejo's nomiiiation petition (even though

Q Pennsylvania law specifies no inch requirement). Another 6,000 signatures were
f-,i

invalidated because voters1 current addresses didn't match their registered addresses.

Thus, after striking a total of 32,455 signatures on these and other technical grounds,

Judge Colins concluded that only 18,818 signatures were valid, and set aside Nader-

Camejo s nomination papers.

189. OnOctcteM, 2<XM,Jiidgetalmi

and Mr. Camejo personally to pay all litigation coats arising from plaioun** challenge.

No Hale m the nation - including PennsyrvanU- has ever oro>iedcarididates to pay such

costs after defending their right to ballot access.

190. On October 19, 2004, a divided Pennsylvania Supreme Court affirmed

the Coinmonweahh Court's order removing Nader-Camejo finom the Peniisyl vania baUot

The United States Supreme Court denied Nader^taejo's petition for a writ of certiorari

on October 23, 2004. Nader-Camejo did not appear on the Pennsylvania ballot at

candidates in the 2004 pieaideDtiil election.
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191. On December 3, 2004, attorneys Eftem Grail, Daniel Booker and

Cynthia Kernick of Reed Smith, Gregory Harvey of Montgomery. McCncken. Walker

and Rhoads, and Brian A. Gordon, a solo practitioner, submitted a bill of com to the

iwealth Court of Pennsylvania in the amount of $81,102.19. The attorneys

K1 claimed that the bill Is true and correct and accurately reflect! costs incurred by
C&
™ (plaintiffs]." In net. however, the pUintifft did not incur any costs, being nominal
'"Tl

^ parties conspirators recruited to sue the Nader-Gamejo Campaign. As the true party in
«T
vf interest seeking to collect me costs, Reed Smith nevertheless submitted its bill on the
a
O plaintiffs* behalf; claiming "Justice requires that this Court award [plaintifls] the costs
•H

mcuned.** Reed Smith's attorneys never informed the Pennsylvania Commonwealth

Court that the DNC had already paid the firm $136,142, nor did they clarify or correct

their many public claims to be working on the case pro bono.

192. Reed Sndmlawyenau0nudyclaiined,in the brief they filed before the

Pennsylvania Supreme Court in support of their bill of costs, that Nader-Camejo's

nomination papas included "literally thousands of forged petition signatures.*1 In act,

however, Judge Colins counted only 687 out of 51,273 signatures (or 1.3%) as

"forgeries,*1 which were mbmfttcd by people engaged in mischief or sabotage.

Pennsylvania Supreme Court Justice Thomas Savior previously emnhasiaed this net in a

dissenting opiiiMH1! m an effort to correct prior distortions of the record. Justice Saytor

also noted that the record contained **no evidence** to support Reed Smith's allegations of

fraud by anyone associated with the Nate^anxjo Campaign.

193. To the contrary, Nader-Camejo Campaign staff vofuntanty expunged

approximately 7,000 apparently fictitious names from Nader-Camejo's
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petitions, hi an effort to lessen the Commonwcahfa Court's burden. On information and

belieC conspirators including Ralph Dade and the other plaintiffs in the dismissed class

action complaint signed these names under false pretenses, in a deliberate attempt to

sabotage Nader-Camejo's petitions and manumcture evidence to support their

** Convnonweallh Court complaint

™ 194. On January 14,2005, Judge Colins entered an order approving the bill of
1̂

£j costs without opuioii,deapile the tact

qr a finding - of wrongdoing by anyone associated with the Nader-Camejo Campaign. A
O
O divided Pennsylvania Supreme Court nevertheless affirmed without citing a single case

as precedent for the order, thus upholding what appears to be the first post-election

penalty assessed against a candidate in the hiitcty of American jurisprudence.

195. During the proceedings before Pennsylvania Supreme Court, Reed Smith

never disclosed several ties the firm had with Justices of the court, which give rise to an

obvious appearance of impropriety that would have provided grounds for Nader-Camejo

to seek the Justices' disqualification. Specifically:

• Reed Sniim represented Chief Justice Ralph Oypy u his detrose counsel in
an ethics investigation that was ongoing while this case was before the

Reed Smith and Montgomery. McCrmcken, Walker and Rhwdi gave $10,000
in campaign oontributionfl ($5,000 ftiom each firm) to Justice Sandra Newman,
who authored the majority opinion, in November 2005, while this case was
before the Pennsylvania Supreme Court, and Reed South gave Justice
Newman another $6,100 during her previous election;

Reed Smith extended an open-ended offer of employment to Justice Ronald
Castille in 1985, which he accepted in 1991 and served of counsel at Reed
South for nearly three yean immedlatery before he joined the Peoniylvantt
Supreme Court in 1993;
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• Reed Smith and Montgomery, McCracken, Wilker and Rhoads give at lent
$67,900 in campaign contributions to four out of five Justice! who voted to
affirm judgment in Reed Smith's favor, and to one Justice who concurred and
dissented; at least $58.900 of this total came from Reed Simu and its lawyers.

196. The appearance of impropriety arising from these ties between Reed

Smith and the Justices of the Pennsylvania Supreme Court is manifest and unmistakable.
uri
0* In ran case, moreover, the appearance of impropriety is compounded by Reed Smith's
OJ

7* status not merely as plaintiffs' counsel, but also as the true party in interest seeking top*.
M collect a money j^flp'f1* m the proceedings. Nevertheless, at no tune during these
*$
Q pronrcdings did Reed Smith disclose ha tics with four out of five Justices who voted to
O
rn affirm the unprecedented $81,102.19 judgment in Reed Smith's fevor.

197. By contrast, the lone dissenter, Justice Thomas Saylor, has no apparent

ties to Reed Smith. Justice Saylor dissented on the ground that Pennsylvania tow - like

the laws of every other state in die nation — simply does not authorize a taxation of costs

against candidates who defend then* nomination papers, but only against parties who

challenge candidates'

198. Reed Smith's mncnalmnrt of its ties with the Pennsylvania Supreme

Court Justices thus constitutes a fraud upon the court, because the firm induced its

judgment in a manner that deprived Nader-Camejo of the opportunity to move for the

Justices* disoiiBhfication, hi violation of basic principles of fiunesa, impartiality and due

199. Even while concealing their own fraud. Reed Smith's attorneys

repeatedly slandered Mr. Nader in the news media with accusations of fraud, and libeled

him on the pro bano page of their website, where they published the following

ddamatnry
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Our intensive effort to remove Ralph Nider from the 2004
Presidential ballot in Pennsylvania won national headlines, with
the courts upholding our claim that 30,000 signatures supporting
Mr. Nader woe forged or otherwise fraudulent.

200. On Match 8V 2007, Mr. Nader wrote to the partners of Reed Smith to

protest mil ongoing defamation, as well aa the fraud and misrepresentation by which the
(JO
O) firm obtained its judgment. Mr. Nader had not yet discovered that the judgment itself
<M

*H was tainted by an overwhelming appearance of impropriety arising from the foregoing
rx
™ undisclosed ties with the Pennsylvania Supreme Court Justices. Reed Smith immediately

" removed the Ubelous language from Ha website, but otherwise did not respond.
D
5 201. Neither Mr. Nader nor Mr. Camcjo discovered Reed Smith's ties to the*"i

Pennsylvania Supreme Court Justices until September 2007. Thus, prior to that time,

Reed Smith induced Mr. Camejo to pay the firm $20,000 to settle its claim, without

disclosing the fraud upon the court the firm had perpetrated. Mr. Nader did not settle.

Reed Smith rfyy»fi»» i**nmw*A ̂ ^hm^i* pr^y^fag* •g«in«fr M« personal accounts.

202. On July 13, 2007, Reed Smith served Amalgamated Bank with an

Application for Writ of Attachment, filed with the Superior Court of the District of

Cohuntna, stating that "any money, property or credits of Ralph Nader in Amalgamated

Bank's possession are hereby seized by mil Writ of Attachment." In net, however, the

Superior Court had entered no inch writ. Amalgamated Bank uevdlheless froze Mr.

Nader's accounts on Jury 13,2007.

203. On Jidy 17,2007, the Superior Qnm of the Dntricto^

—*• «f •tt-.fcm—t .gprnt A—Igp—J^rf P l̂r MAT P—Ir m*A PMP H.»V «. jp-fch—.

of Mr. Nader's accounts. Pursuant to these writs, Amalgamated Bank froze $27,420.16,

and PNC Bank froze $34,218.29. for a total of $61,638.45. Reed Smith riled a motion to
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condemn these funds on August 28,2007, which was denied, and mother on September

2S.20OT.wliiGhwa8gnuitodonOcliAier2S.2007. On November 7, 2007. Mr. Nader

filed a motion to vacate Reed Smith's judgment for fraud upon the court, among other

grounds. That motion is pending.

^ 204. Reed Smith attorneys repeatedly told the news media hi 2004 mat the

2J Democratic Party had not retained or paid Reed Smith, thereby fraudulently concealing*•*i

^j the firm's involvement hi Defendants' conspiracy. In fact, however, the DNC retimed
«T
«3T Reed Smith and paid the firm $136,142 for "political consulting'' and legal consulting"
O
G) during the election. In addition, Reed Smith has represented John Kerry, Teresa Heinz
»H

Kerry, the HI Heinz Corporation and the Heinz Family Foundation. Reed Smith most

recently defended Senator Kerry in a civil lawsuit for detonation, which arose out of the

2004 election and was decided in August 2006. Furthermore, "Heinz is still a major and

active client,*1 Legal Business reported hi December 2006/January 2007.

205. On August 3,2004. The Ballot Project paid attorney Gregory Harvey's

firm Montgomery, McCracken, Walker and Rhoads $6,000 for reimbursed costs. In

October and November of 2004, the DNC paid Reed Smith $136,142 in legal and

political consulting fees, m addition, in 2004 the PNC uansfeued at least $182.825 to

the Pennsylvania Democratic Party, and at fcast $5,132,220 to Pennsylvania Victory

2004. On mformation and belief; cc«spifatonusedaportkmof these ftods to

acts done in furtherance of the conspiracy.

Nader-CaateJeCaaqisJgi
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206. On August 31, 2004, attorney Parker Folse in lent Washington's

Secretny of State a letter stating, "I represent a voter who has an interest in whether

Mr. Nader has complied with the law." Mr. Folse asked Secretary Reed not to certify

Mr. Nader as a candidate for President of the United States in Washiiigton until Mr. Folse

tt> could examine the nomination papers. Mr. Folae indicated that attorney Drew D. Hansen
0>
fM would assist him. Later that day Attorney Folse sent the Secretary of State another letter
fH
K alleging that Nader-Camejo'i nomination papers included an insufficient number of valid

|J signatures. On September 1,2004, Attorney Folse sent another letter ovtlinug additional
0
Q concerns and reouestmg an investigation.
»-i

207. On September 1, 2004. the Secretary of State certified Nader-Camejo's

nomination papers and ordered their placement on the Washington ballot as candidates

lor President and Vice President.

208. On Septentor 3,20H Honey James FofeyfiU

of attorney Ken Valz hi the Thunton County Superior Court of Washington, challenging

Nader-Gamejo's nomination papers under RWC 29A.20.191. The complaint's legal

argument waa one paragraph long, and concluded with a request mat Nader-Camejo's

nominating signatures be declared invalid.

209. On Septenim 8,2004, Attorneys Folse, Hanseo and Rachel BbKJc fifed a

separate ff*|yi§ipt in me Tlmrston County Superior Court on ffffi1"^ of the Washmgtoo

State Democratic Central Conmuttee, Josh Castie, DiAme C3rieser, Riuidy Poplcck, Am

Ihoeny and Elizabeth Waller, challenging Nader-Camejo*s nomination papers under

RWC 29AJ0.191. The complaint requested the court to overrule the Secretary of State
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and to remove Nader-Camejo from the Washington ballot as candidates for President and

Vice President

210. DiAnne Grieser signed an online petition to support John Kerry as the

Democratic Party's presidential nominee in 2006, identifying herself as the 2003-2004

&> moderator for the Kerry-Edwards Campaign btog. Randy Pdptock identified himself on

™ the John Kerry Meetup Online Message Board as an affiliate of the 527 United

£j Progressives for Victoiy, and an oigsiuzerfo

cj- 211. On September 15, 2004, the court upheld the Secretary of State's

0 decision, and Nader-Camejo appeared on the Washington ballot as candidates in the 2004
•HI

presidential election.

212. In 2004 the DNC transferred at least $490,000 to the Washington

Democratic Party, and at feast $534,894 to Washington Victory 2004. On information

and belief^ conspirators used a portion of these funds to finance acts done in furtherance

of the conspiracy.

17) DefeatdaBtti as* their CB^cosvphratan ^jftf a ccavphlBt acainat thr

213. On July 29, 2004. the Nader-Camejo Campaign submitted nomination

papers with • petition "ie|«Mi"ig more than 23,000 signatures to satisfy West Virginia's

raniiremeot of 12,962 signatures. Secretary of State Joe Manchin certified 15302

signatures as valid and determined mat Nader-Camejo qualified as candJdatus for

President and Vice President in West Virginia.

214. On August 16, 2004, Kanawha County Democratic Executive Commhtee

Chairman Nbrns LiaJaX Democratic Party presidential elector Phil Hancock^ and
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registered voten Deirdre Purdy. Guy Collins and Karen Coria filedapetition in the Wot

Virginia Supreme Court of Appeab seeking a writ of mandamus ordering Secretary

Manchin either to initiate an investigation into Nader-Camejo'i nomination papers, or to

refer the matter to the Attorney General's office. The petition identified Jason E. Huber

O andthebwfinnofFonnanandHuber,LC. at r^titionen' attorneys.
O
Kt 215. Attorney Huber had previously written an open letter to the West
•H

£j Virginia Mountain Party, which was already qualified for ballot listing in the 2004

^ election, urging the party not to nominate Mr. Nader as hi presidential candidate. -The
0Q most obvious risk with horrendous consequences," Attorney Huber wrote, "is that a
•H

Nader nomination will cost Kerry the presidential iicc...TTii8 risk b most ar^arent in key

states like West Virginia." The letter continued:

Considering this, we must take every precaution to assure that Kerry wins West
Virginia even if it includes keeping Nader off the ballot ... It is for these reasons
that I ask all those who support a Nader noinination to cast sjide you third-party
ideals for this one election (like I have done).. .hold your note and vote Kerry in
2004.

216. On August 19, 2004, Secretary Mancbin, a Democrat who was running

for governor, ravened his prior decision, "accompanied by iiilHHft political pressure from

fe Democratfc Party," tte ffW Secretary Manchin thus wrote

to West Virginia Attorney General Darrell McQraw, also a Democrat, stating that "a

meaiure of doubt exists as to the validity" of Nader-Camejo's petition, UK letter

requested Attorney GeoendMcChaw to msttoto a ^

217. The basis for Secretary ManchaVs newfound doubt was that a group of

citizens had complained that Nate^
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or did not difplay the petition appropriately. Several citizens filed affidavits to this

effect, but only four out of approximately 23,000 people who actually signed the petition

raised such complaints.

218. On August 23. 2004, Attorney General McGraw filed a Complaint in

£f Quo Warranto "in the name of the state of West Virgmia" in Kanawha County Ciicuit
w
NT!
^ Court Hie complaint stated, "the State of West Virginia praya that this Court

(%j immediately issue an order requiring Defendant Ralph Nader to appear at said hearing
«T
qr and show cause why he should not be precluded from being nominated.** The complaint
O
O sought "such declaratory and mjnnctive relief regarding the purported nomination of
•H

Ralph Nader as may be warranted by the evidence."

219. On or about August 30, 2004. the Circuit Court dismissed Attorney

General McGraw'scon^utinL The Court called me complaint *1extraordmaiy" and noted

that "the testimony of a half dozen citizens" was insufficient to invalidate an entire

petition signed by 23,000 citizens. Attorney General McGraw nevertheless appealed to

the West Virginia Supreme Court of Appeals, which denied the appeal on September 9.

2004. Nader-Camejo appeared on the West Vngmia baUrt as caiidklates in the 2004

220. In 2004 (he DNC transferred at least $152,433 to the West Virginia

nrtPaity, and at least $87&315 to West V^^ On information

and belief; conspirators used a portion of these lunds to imanoe acts done m forlhemnce

of the conspiracy.
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221. On September 10, 2004, the Democratic Party of Wisconsin and Kim

Warkentin, its Executive Director, filed • compiaint before the Wisconsin Elections

Bond challenging Nider-Camejo's nomination papers. The complaint identified Jeralyn

B. Wendefcerger, the Ocmocntic Party of Wisconsin's counsel, as plaintiffs' attorney.

In subsequent proceedingi Lester Pines, Tamara Packard, the law firm Cullen, Weston,

Pines ft Bach LLP, Brenda Lewison, Tricia Knight, James Troupis, Eric McLeod, John

Schelkr, Brian Rybarikand the law film Michael Best ft Friedrich, LU> alio represented

the plaintiffs.

222. On September 22. 2004, the Elections Board dismissed plaintiffs'

complaint and ordered Nader-Camejo to be placed on the Wisconsin ballot as candidates

for President and Vice President.

223. On September 24, 2004, the Democratic Party of Wisconsin and

Executive Director Warkentin appealed the Elections Board decision to Wisconsin's

Dane County Circuit Court The Circuit Gout found that the Elections Board applied an

incorrect standard when reviewing plaintiffs' complaint On September 28, 2004, the

Circuit Court oidcredNadeKtanejo removed from the ballot

224. On September 28, 2004. Nader-Camejo filed an Emergency Petition for

Writ of Mandamus requesting the Wisconsin Supreme Gout to assume original

jurisdiction over the matter. The Supreme Court granted NaderCamejo's petition and

held a hearing on the same day.

225. On September 30, 2004, the Wisconsin Supreme Court found that the

Elections Board did not abuse its discretion and vacated the Circuit Court decision.
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Kl
D
Kl

o
o

Nader-Camejo appeared oo the Wisconsin billot m cindiditei in the 2004 presidential

_ tm _*i _ •ciccnon.

226. On October 18, 2004, the Wisconsin Democratic Party paid Cullen,

Wcstoo, Pines A Btch LLP $553 for "Nader Billot Challenge Lcgtl Support** In

addition, in 2004 the DNC transferred at lent $544,542 to the Wiaconain Democratic

Party, and at least $2.688.997 to Wiicontin Victory 2004. On information and belief;

conspinton used a portion of thew funds to finance acts done in rartharanco of the

conspiracy.

1^ ••> •-! «. V^ ̂ ^ fU^t^ Ak^MAu waiannajreni u.c. men mree

227. In addition to the foregoing litigation conspirators initialed or supported

in 18 states, co-conspirator CREW filed two FEC complaints and co-conspirator Daniel

Schneider filed one FEC complaint in the District of Columbia. The basis for CREW's

first FEC complaint was nothing move than a newspaper article reporting that the Nader-

The FEC tOOk UO

action against the Nader-Camejo Campaign and dismissed the complaint by unanimous

vote on February 10.2005. Hie FEC took no action against the Nadcr-Camejo Campaign

and dismissed CREWs second complaint by unanimous vote on June 23, 2005. The

FEC took no action against the Nader-Camejo Campaign and dismissed Mr. Schneider's

conptatnt by unanimous vote on April 21, 2006. Campaign staff and attorneys dedicated

a signrfirant amount of time, energy and resourees to respond to these compUtints.
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228. Defendant!' conspiracy caused severe financiil injury to Nader-Camejo's

2004 presidential campaign. Defendants' nationwide legal assault in the form of abac of

process and malicious prosecution forced Nader^ajnejo to secure counsel in 18 states,

white conspirators' campaign of hsnssnient,mu^a^tkra and sabotage consum

^ Camejo Campaign staffers* time. Nader-Camejo's campaign manager herself was
O
K1 pcrsonjOlycornpeUedtoatteiKldeposrtioiistwloawleg^
^*i
£j running the campaign. In abort, Defendants1 efforts to bankrupt me Nader-Carnejo
ST
qr Caiiipaignrjroduceditsuteadederlert
0
Q the campaign $100,000 ID cover legal bills, stiff salaries and operating expenses. The
«H

caropaign has not repaid this loan.

229. ^ content inerdy to toy to bfoknn^

Defendant Reed Smith sought to collect payment on a wrongrUly obtained fraudulently

induced judgment from Mr. Nader and Mr. Camejo personally. Reed Smith induced Mr.

Camejo to pay the firm $20,000 to settle ha claim, and currently seeks to condemn

$61,638.45 of Mr. Nader's funds, which Unas already attached.

230. Furthermore, although Nader-Camjeo prevailed in the great majority of

lawsuits filed against them, Defendants' conspiracy largely succeeded in achieving its

unlawful objectives, five states denied Nader-Camejo ballot access as a direct result of

Defendants' unlawful conduct Moreover, the burden of ottendmg their right to ballot

access in lawsuits in 18 states - many of mem simultaneous - prevented Nader-Camejo

from dedicating resources necessary to gain ballot access in a dozen others. Denial of

ballot access in mew states also deprived Nader-Camejo of valuable fundraising

opportunities to solicit voters for oootributionsuqiialified candidates.
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231. More than 1.3 million Americans living in the 17 states that denied

Nader-Gunejo ballot access in 2004 voted for Mr. Nader in 2000. Hundreds of

thousands signed Nader-Camejo's petitions in 2004. Defendants therefore denied

Plaintiff-voters and every other voter similarly situated in 17 states their fine choice of

ui candidates in the 2004 presidential election. Defendants' conspiracy thus violated not
O
K1 only Mr. Nader's and Mr. Camejo's constitutional rights, but also those of Plaintiff-
*-i
^ voters and millions of other voters.
™
5[ 232. In summary: Defendants conspired to and did in net cause financial

Q injury and other damages to Ralph Nader's and Peter MigudCamejo'i 2004 presidential
r*l

campaign and to the third-party and independent candidacy structure previously built by

Mr. Nader, Defendant! conspired to and did in net cause financial injury and other

damages to Mr. Nader and Mr. Camejo personally; Defendants conspired to and did in

net violate Ralph Nader's and Peter Migu^

interfering with and obstructing their campaign in die 2004 presidential election; and

Defendants conspired to and did in fact violate Plaintiff-voters' and millions of other

voters' constitutional rights by denyfauj tim thefr free choice rf

presidential election, all in an effort to preserve their electoril monopoly sjid perceived

entitlement to votes. Tlic 2004 election has long since concluded, yet Defendant Reed

Smith persists in its flagrant and willful abuse of process, with the knowledge of

Defendant DNC and Defendant John Kerry, hi an effort to enforce an unprecedented,

ooouDOOa ZsTflUfluvBDwiy IOQUOOQ BDfl uDoucttiOnUM^r QUDIDQ I

Defendants thus leave Plaintiffs no alternative but to sedc relief from this Court
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COUNT I
cOfProcc

233. Plaintiffs incorporate by refeienuc pingnphs 1-232 as if set forth fully

Derail.

(£ 234. Defendants conspired and sgreed among tbemsdves to violate Plaintiffs'
O

' constitutional rights and cause then financial injury and otter damages by orchestrating a
i~i

£j nationwide legal assault on the Nao^-Ounejo 20(H presio>ntial campaign.
ty
cp 235. Defendants1 purpose was to use unfounded and abusive litigation as a
O
Q means to bankrupt (he Nader-Camejo Campaign «nd foree Mr. Nader and Mr. Camejo
*H

fiom the 2004 presidential election, thereby denying voten the choice of voting for them.

Defendants' motive was to help John Kerry and John Edwards win the election by

unlawfully forcing then: political competitors fiom the race.

236. In furtherance of Defendants* conspiracy, conspirators filed 24

complaints •sjF*Mgt the Nader-Camejo Campaign within 12 weeks between June and

September of 2004, pursuing unfounded and abusive litigstion against the campaign hi 18

different states. Conspirators also ^"^gpBj*" in acts of harassnientp iiitimmilhm and

237. Plaintiroi were damaged by Defendants' acts.

COUNTn

i
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238. Plaintiffs incorporate by reference paragraphs 1 through 237 n if let

forth fully herein.

239. Defendum conspired ind speed among themselves to atnae judicial

proccues and engage in malicious prosecution in older to cause Plaintiffs financial injiny

^ and other damages and violate Plaintifls' constitutional rights by filing 24 complaints
tfi

• ag^|g>ff* the Nadcr-Gsrnejo Campaign in less than 12 weeks between June and September

^ of2004.
ST
'ff 240. Defendants' purpose was to use unfounded and abusive litigation as a
O
O "Tff to bankmpt me Nader-Camejo Campaign and force Mr. Nader and Mr. Camejo

fiom the 2004 presidential election, thereby denying voters the choice of voting for them.

Defendants' motive was to help John Kerry and John Edwards win the election by

unlawfully forcing their political competitors from the race.

241. Defendants' conduct as set forth herein violated die common law of

abuse of process and malicious prosecution under the state law of Arizona, Arkansas,

Colorado, District of Columbia, Florida, Dlmois. Iowa, Maine. Michigan, Mississippi,

Nevada, New Hampshire, New Mexico, Ohio, Oregon, Pennsylvania, Washington, West

Virginia and Wisconsin.

242. to furtiienmce of their conspiracy to

•M t* —• ^MMB«MflMBAM»M AflAA •^•J^M«i««jM ••^MAfll t« ••••• •«*! «•*••«•• ^M^SV^^ •^•A«^A^Ml —ID ^DiUamlOIII uKWwdIDOIL IDv ^^wXCDtHHIII DiMD6O OEaTwID eiDD vIDRv CHHCeV IDRUvvCI Oi

materially supported litigation filed against the Nader-Camejo Campaign in their slates.

Hie DNC, Tne Ballot Project and the Kerry-Edwards Campaign coordinated with Slate

Democratic Parties to hire or secure pn bono counsel to prosecute this litigation.

243. Pbmtiffi were damaged by Defendants'icti.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs denuod judgmeot against Defhidanti as follows:

1) Conycnstlory damages in an anMunt to be detennined at trial;

2) Puiiitive damages m an ainourt to be determined

co 3) Permanent injunctive relief against all ongoing and future violations of
O Uw by Defendants and meircoKXNttpiimtofS as set forth herein;
Kl

HI 4) Attorneys'fees;
rx
™ S) Court costs; and

*? 6) Such other and further relief as the Court may deem just and proper.
GF
O
*"' DEMAND FOR JURY TRIAL

Punuant to Rule 38(b) of the Federal Rules of Civil Procedure, Plmintif& hereby
demand • trial by jury in this action.

Dated: Washington, D.C. Respectfully Submitted,
January 23,2008

/s/Oliver B. Hall

OoverB. Hall, Esquire
D.C. Bar No. 976463
1835 16* Street NW
Washington, D.C. 20009
(617)953-0161
Counsel of Record

Bruce Aflm, Esojuire
10 Braebura Drive
Princeton, NJ 08540
CfCowuel

Mark R. Blown, Esquke
303 East Broad Street
Corumbua, OH 43215
OfCovmtl

CarlJ. Mayer, Esquire
Mayer Law Group, LLC
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1040 Avenue of the America, Suite 2400
New York, NY 10018
QfComset

iquire
G. Whitney Uifh, Eiquirc
Brim Vcrpirhagin, Eiquire

& Two Shaw Alley
O SuFnncuca,CA 94105
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RALPH NADER et a/.,

Plaintiffs,

v.

O THE DEMOCRATIC NATIONAL
•"I COMMITTEE etaL,

Civil Action No.: 08-0589 (RMU)

Document NOB.: 9,10,13,24,25,26

Defendants.

MEMORANDUM OPINION

DENYING AS MOOT THE DEFENDANTS' MOTIONS TO DISMISS THE PLAINTIFFS' COMPLAINT;
GRANTING THE DEFENDANTS' MOTIONS TO DISMISS THE PLAINTIFFS' AMENDED COMPLAINT

I. INTRODUCTION

This nutter is before the court on the defendants' motions to dismiss the plaintiff*

original complaint and the defendant!' motions to dismiss die plaintiffs* amended complaint.

The plaintiffs - the 2004 presidential hopeful Ralph Nader, his running mate Peter Camejo and

six voters who supported the Nadsr-Camejo 2004 ticket - have brought suit against the

Democratic National Committee ("DNC"), Kerry-Edwards 2004 Inc. ("Kerry-Edwards"), John

Kerry and Reed Smith, LLP, alleging violations of the United States Constitution and 42 U.S.C.

01983. In support of their motions to dismiss the amended complaint, the defendants point to a

May 27, 2008, memorandum opfoioii and older in which this court, addressing claims arising out

of the same set of events and brought by the same plamtifls against the same defendants as the

instant action, granted the defendants' motions to dismiss. The defendants contend, Inter alia,

that the May 27, 2008 decision is res judicata as to me clainis and issues pivsem^ in this action.

Hie plaintiffs, however, argue that the elements required for claim prechuion and issue



prolusion hive not been satiified here. In light of the filing of the amended complaint, the court

deniei M moot the defendant^* tHQtfonf to difmigff the pMtflriflV fl"E™l gCTPplaJlt. And

because the court determines that the May 27,2008 decision precludes the plaintiff' claims in

this action, it grants the defendants' motions to dismiss the amended complaint.

•H IL FACTUAL A PROCEDURAL BACKGROUND
Kl

r* As the facto giving rise to the plaintiffs' claims hive been set forth in prior opinions, the
<N
qr court will not restate them in exhaustive detail here. See Nader v. Democratic Nat 7 Gamin., 555
«T
O F. Simp. 2d 137,14446 (D.D.C. 2008); Nader v. McAultfe, 549 F. Supp. 2d 760,761-62 (E.D.
D
H Va.2008). Following Nader's unsuccessful presidential bid in 2004, the plaintiffi instituted a

flurry of litigation alleging that the defendants conspired to "launch a massive, nationwide

unlawftil assault on [Mr. Nader's] candidacy, using unfounded litigation to harass,

obstruct and drain his campaign of resources, deny him ballot access and effectively

prevent him from nmning for public office." Am. Compl. 11. Specifically, the plaintiffs filed

suit in the Superior Court of the District of Columbia alleging conspiracy, abuse of process,

malicious prosecution and violations of 42 U.S.C. ft 1983 and the Constitution. The defendants'

1 The defendants m the D.C. Superior Coort action were the sam^
action - the Democratic National (^mnittee(T>NCO,KOTy.Edwirdi2004,JctoKefiyi^
Reed Smith LLP - as well as DNC attorney Jack Conigan, DNC corisulUurt Robert Brandon,
DNC Vtoe Chair Marie Brewer, The Ballot Project, The Balk* Project's piesiM Toby Moflett,
Tte BaUot Frojert's diftBtor EUaabelh Honaia^
Service EiiiployeeimtefnstioodUnioii(MSEIUtf). See Am. Coa l̂.t Nader v. Democratic Nat'I
Comm.. 555 F. Supp. 2d 137 (D.D.C. 2008) (No. 07-2136). While Mr. Corrigm, Mr. Brandon,
Mr. Brewer, The Ballot Project, Mr. Moflett, Ms. Hohzman, ACTandtheSEIUarenot

amended compIauiL Am. CompL ̂ f 31-38.



liter removed that action from the D.C. Superior Gout to this court, where it was docketed as

Civil Action No. 07-2136. The plaintiffs then amended their complaint and removed the federal

claims, leaving only the allegations of conspiracy, abuse of process and malicious prosecution.

On May 23,2008, the court dismissed Civil Action No. 07-2136, determining that it lacked

jurisdiction to consider the plaintiffs' malicious prosecution claims that directly attacked prior
™
HI stsfecoiirtjiidgnients, and that me First An»
Kt
H Node- v. Democratic Nat'I Comm., 555 F. Supp. 2d at 145.
^

cy The day after the plaintiffs filed suit in the D.C. Superior Court, they filed a nearly
<r
O identical suit against Terry McAuliffe,fbrnier chair of the DNC,a^
O
"H The Ballot Project, in the United States District Court for the Eastern District of Virginia.

Compare CompU Nader v. McAultffe, No. 08-0428, with Compl., Nader v. Democratic Nat 7

Comm., 555 F. Supp. 2d at 137 (No. 07-2136). That action was later transferred from the Eastern

District of Virginia to this court and docketed as Civil Action No. 08-0428. Finally, after this

court dismissed the plaintiffs' amended complaint in Civil Action No. 07-2136, the plaintiffs

filed the instant action in this court on April 4,2008, alleging conspiracy and violations of 42

U.S.C. $ 1983 and the Constitution.

On June S, 2008, defendants Kerry-Edwards, John Kerry and the Democratic National

Committee filed motions to dismiss the complaint Defendant Reed Smith, LLP's motion to

dismiss followed on June 6,2008. The plaintiffs amended their complaint on July 21,2008,2,

Because the puUntifls filed an amended cooariaint after the defendants movtd to
original complaint, the court denies as moc* the defendants' motiro to

SeeP&YErten. v. U.S. Army CorpttfEng'rs, 466V. Supp. 2A 134, 135 n.1
(D.D.C.2006).



Am. Compl., ud the defendants then moved to dismiss the mended complaint, asserting that

the court's dismissal of Civil Action No. 07-2136 is res judicata as to the claims and issues

presented here,3 see Keny Mot. to Dismiss Am. Compl. ("Kerry Mot to Dismiss") at 5-9; Reed

Smith Mot. to Dismiss Am. CompL ("Reed Smith Mot. to Dismiss") at 8-9. The defendants also

aver that the plaintiffs have tailed to state a conspiracy claim, Kerry Mot to Dismiss at 16-17;
wi
^ Reed Smith Mot. to Dismiss at 9-14, that the defendants are immune from suit, Keny Mot. to
Kl
rf Dismiss at 10-11; Reed Smith Mot to Dismiss at 14-17, that the plaintiffs ftil to state a claim for
rs*
QJ violaticm of constitutional rigta
*yQ 17-20, that the defendants did not act under color of state law, Keny Mot to Dismiss at 13-16;
o
rH Reed Smith Mot. to Dismiss at 21-23, and that the plaintiffs' claims are time-barred, Keny Mot

to Dismiss at 17-18; Reed Smith Mot to Dismiss at 23-24. The plaintiffs oppose the defendants'

motions to dismiss on each of these grounds. See generally Pis.' Opp'n to Deft.' Mots, to

Dismiss ("Pis.* Opp'n"). The court now nuns to die parties' arguments concerning the res

judicata doctrine.

Although the defendants filed separate motiooi to dimnti(dl of trie motioosnticulate generally
,i __^__ _________*_ * mn — — ---- 1^__««__ li.gL. j . m ___ • ir—tiU ^i __ • _ -—„««„— i. ji — i — __ _me same •rgmnem. more specmcwiy, oenoomt noon anm nwo a nxnioo u> niBiiiii, tee
Reed Smith Mot to Disovas Am. Compl., dctteoiutDNC filed •m*kn to di*^
ineorponting by '
GoopL, and defendant! Keny-EAwaiu^20M and John KenyflM
reuying ttw anw myiiniwifi ss those raised fa defendant Reed Smith's monpn to dismiiSp tee
Keny Mot to Dismiss Am. Compli AcconUnaj^fi the court will address all dMBBdants* motions
jointly.



III. ANALYSIS

A. Legal StiwUrd for Rulfl2(bX6)MotkMi to Dtomlii

A Rule 120>X6) motion to dismiss tests the legal sufficiency of a complaint Browning v.

Clinton, 292 F.3d 235,242 (D.C. Cir. 2002). The complaint need only set forth a short and plain

statement of the claim, giving the defendant fair notice of the claim and the grounds upon which
«r
*H it rests. Kingman Park Civic Ass'n v. Williams, 348 F.3d 1033,1040 (D.C. Cir. 2003) (citing
Kl

^ FED. R. Civ. P. g(aX2) and Conley v. Gibson, 355 U.S. 41,47 (1957)). "Such simplified notice^•ta
<M
^r pleading is made possible by the libend opportunity for discovery and the other pre-triti
<T
O procedures established by the Rules to disclose more precisely the basis of both claim and
0
*"* defense to define more narrowly the disputed fads and issues." Gon/ey, 355 U.S. at 47-48

(internal quotation marks omitted)' ft is not necessary for the plaintiff to plead all dements of his

prima fecie case in the complaint, Swiertiewicz v. Sonoma N.A.. 534 U.S. 506,511-14 (2002), or

"plead law or match acts to every element of a legal theory," Kriegerv. Fadefy, 211 F.3d 134,

136 (D.C. Cir. 2000) (internal quotation marks and citation omitted).

Yet, the plaintiff must allege "any set of fi^ consistent with the ̂ legations." BcllAtl.

Corp. v. Twombfy, 127 S.Ct 1955,1969 (2007) (abrogating the oft-quoted language from

Conley, 355 U.S. at 45-56, instructing courti not to dismiss for fiuhve to state a claim unless it

appears beyond doubt that "no set of facto hi support of his claim Q would entitle him to relief1):

Akties€lskabetAF21. November 2001 v. Fame Jeans, inc., 525 F.3d 8,16 n.4 (D.C. Cir. 2008)

(affirming that "a complaint needs some information about the circumstances giving rise to the

claims"). While these facts must Mpotsesi enough heft to (sho[w] that the pleader is entitled to

relief;m a complaint tfdoes not need detailed ftctual allegatioiis.** Twombfy, 127 S. Ct at 1964,



1966. In resolving a Rule 12(bX6) motion, the court must treat the complaint's factual

allegations - including mixed questions of law and fact - as true and draw all reasonable

infcrenccithcrefiwnintheplaintifrs&vor. Machariav. United States, 334 ¥.3461,64,67

(D.C. Cir. 2003); Holy Land Found, for Relief A Dev. v. Ashcroft, 333 F.3d 156,165 (D.C. Cir.

2003); Browning, 292 FJd at 242. While many well-pleaded complaints are conclusory, the

^ court need not accept as true inferences unsupported by facU set cmt in the complaint or legal
KI
*H conclusions cast as Actual allegations. Warren v. District of Columbia, 353 F.3d 36,40 (D.C.
IX

" Cir. 2004); Browning, 292 F.3d at 242. The court's resolution of a Rule 12(bX6) motion
*5T

p represents a ruling on the merits with res judicata effect Haase v. Sessions, 835 F.2d 902,906
G
*-4 (D.C. Cir. 1987).

B. LegfJ Standard for Res Jidicata

'The doctrine of res judicata prevents repetitious litigation involving the same causes of

action or the same issues." UM Not'I Pension Fund v. Indus. Gear Mfg. Ca,723F.2d944,

946 (D.C. Cir. 1983). Res judicata has two distinct aspects - claim preclusion and issue

preclusion (commonly known as collateral estoppel)-that apply mdiffeiem

with different consequences to the litigants. NextWave Puv. Conine 'ns, Inc. v. Fed. Commc 'ns

Comm X 254 F.3d 130,142 (D.C. Cir. 2001); Novak v. World Bank, 703 F.2d 1305,1309 (D.C.

Cir. 1983). Under claim preclusion, Ma final judgment on the merits of an action precludes the

parties or their privies from reu^gating issues that were or Muldriave been raised m

Drake v. Fed. Aviation Aomin., 291 F.3d 59,66 (D.C. Cir. 2002) (quoting Alien v. McCurry, 449

U.S. 90,94 (1980)). Under issue preclusion or collateral estoppel, ""once a court has decided an

issue of tact or law necessary to its judgment, that decision may preclude relitigation of the issue



in a tuit on a different cause of action involving a party to the first case." Yamaha Corp. of Am.

v. United Stales, 961 F.2d 245,254 (D.C. Cir. 1992) (quoting Allen, 449 U.S. at 94). In short,

"claim preclusion forecloses all that which might have been litigated previously,** while issue

preclusion "prevents the reUtigatkm of any issue that was raised and decided in a prior action."

/.AM Nat'lPension Fund, 723 F.2d at 949; Novak, 703 F.2d at 1309. In this way, res judicata

(£ helps "conserve judicial resources, avoid inconsistem results, engender respect for judgments of
^t
Mil
^ predictable and certain effect, and [] prevent serial forum-shopping and piecemeal litigation.**

™ Hantoonv. Alexander, 655 R2d 1281,1288 (D.C. Cir. 1981);M*afeo^/foi,449U.S.at94.
«T
* C TheReiJiidlaiteDoctriMBanthePlaintifri'CUliiu
O
2 The defendants first contend mat res judlcato ban the plaintiffs* claims because they

arise from the same nucleus of Acts as the state law claims mat the court dismissed in Civil

Action No. 07-2136. Kciiy Mot to Dismiss at 6 ;̂ Reed Snu'th The

defendants also assert that the plaintiffs could have raised the instant claims in Civil Action No.

07-2136; in feet, they note that the original complaint hi Civil Action No. 07-2136 did contain

the chums now contained in this action, but for strategic reasons, the plaintiff amended that

complaint to delete them. KerryMc^toDismiuat9;ReedSimthMot. toDismissat9.

The plaintifls oppose the defendants' nations, arguing first that res judicata is an

affirmative defense that generally must be raised hi a defendmt's answer, not ma motion to
•

dismiss. Pls.'Opp*nat22. Recognizing that res judicata has been successtulry raised in motions

to dismiss in cases in which "all relevant facts are shown by the court's own records," me

plaintiffs assert that the court's records here lack "a key 'relevant fact* [necessary to the res

judicata analysis]... namely, the existence of a final judgment" The plaintiffs allege that



because the order dismissing Civil Action No. 07-2136 is pending on appeal, it is not a final

judgment and, consequently, cannot give rise to an affirmative defense of icsjudicata in a motion

to dismiss. Id. The plaintiffs also contend mat res judicata does not bar the instant complaint

because it rests on facts mat did not yet exist when the plaintiffs filed the complaint in Civil

Action No. 07-2136. Specifically, the plaintiffs note that their claims here rely on "the [July

^ 2008] criminal indictment [in Pennsylvania state court] of as many as 12 state employees who
Kl
HI participated in Defendants* conspiracy," which me plaintiffs coidd not have raised when they
N.

" instituted Civil Action No. 07-2136 in late 2007. Id. at 22-23.
ST
<3T
O fa response, me defeixiantsrerate me plamtifls'asseitira
6
*H slipped lesjiidicata because it is pending on appeal. Kerry Reply to Pis.* Opp'n ("Kerry Reply*1)

at 2; Reed Smith Reply to Pis.' Opp'n ("Reed Smith Reply") at 3-4. M[T]he pendency of an

appeal," the defendants declare, Mdoes not suspend the operation of a final judgment for purposes

of claim or issue preclusion." Reed Smith Reply at 3-4. In addition, the defendants dispute the

plaintiffs' contention that the July 2008 grand jury presentment defeats the defendants' res

judicata argument. Kerry Reply at 3-5; Reed Smith Reply at 2-3. They argue that because all of

the underlying ftcts alleged in the presentniem existed before me plimtiffsinstimtedCSvil

Action No. 07-2136, the plaintiffs could have alleged them in Civil Action No. 07-2136. Kerry

Reply at 4-5; Reed Smith Reply at 2-3. In other words, fajlmough the Presentment document is

•new,' the facts it sets forth are not" Reed Smith Reply at 2. The court now addresses each of

these arguments in turn.

As a preliminary matter, the court must address me plaintiffs' assertion mat a motion to

dismiss is ix* the rxoper vehicle for nusingUM Res judicata

8



is an affirmative defense that is generally pleaded in a defendant's answer, but courts have also

allowed parties to assert it in a Rule 12(bX6) motion to dismiss. Stanton v. D.C Ct. of 'Appeals,

127 F.3d 72,76-77 (D.C. Cir. 1997). Res judicata may be asserted in a motion to dismiss when

"all relevant facts are shown by the court's own records, of which the court takes notice.*1

Hcmpkill v. Kimberly-Clark Corp., 530 F. Supp. 2d 108,111 (D.D.C. 2008) (citing Evans v.

Chan Mcuihattm Mortgage Corp.^mWLmW,**^ Here, the
Kl
,H defendants' res judicata arguments rest on the court's May 27,2008, order dismissing Civil
N.
<M Action No. 07-2136. Contrary to the plaintifb* assertions, that order is "final" for res judicata

!J purposes even though it is pending on appeal. Nat'I Post Office Mail Handlers v. Am. Postal

2 Workers Union, 907 F.2d 190,192 (D.C. Cir. 1990); Hunt v. Liberty Lobby. Inc., 707 F.2d 1493,

1497 (D.C. Cir. 1983) (observing that -[u]nder well-settled federal law, the pendency of an

appeal does not diminish the res judicata eflect of a judgment tendered by a federal court"). Asa

result, the defendants' res judicata arguments are property brought in their motions to dismisi.

Next, the court must determine whether the instant claims "were or could have been

raised inw Civil Action No. 07-2136. 5teDraft»,291F.3dat66. As the defendants correctly

pout out, the claims brought in the instant action were, in feet, raised in Civil Action No. 07-

2163 before the plaintifft voluntarily withdrew them. See Compl, Nader v. Democratic Nat'I

Comm., 555 F. Supp. 2d at 137 (No. 07-2136). But even were this not the case, the court would

still readily conclude that these chums could have been raised in Civil Action No. 07-2136

because the two cases are based on the same cause of action; that is, they <<share the same

•nucleus of nets."1 Drake, 291 F.3d at 66 (quoting Page v. United Slates, 729 F.2d 818,820

(D.C. Cir.1984)). Specifically, the federal claims contained in the amended complaint and the



stile law claims asserted in Civil Action No. 07-2136 stem from the defendants' alleged

conspiracy, described identically in both complaints, to "launch a massive, nationwide unlawful

assault on [Mr. Nader's] candidacy, using unfounded litigation to harass, obstruct and drain his

campaign of resources, deny him ballot access and effectively prevent him from running for

public office." Am. CompL 11; Am. Compl. 11, Nader v. Democratic Nat 7 Comrn., SSS F.

^ Supp. 2d at 137 (No. 07-2136).
f\

Kl
,-1 The met that the plaintiffs' amended complaint mentions the Pennsylvania grand jury
rx
™ presentment does not alter this result The presentment, which the grand jury issued "in
*f
*? furtherance of its ongoing investigation of the Pennsyrvanu Ugishmmt," charges former
O
H Pennsylvania State Representative Mike Veon, as well as ten staffers who worked for

Representative Veon and the Pennsylvania House Democratic Caucus, with participation in a

-concerted plan to use taxpayer funds, employees and resources for political campaign

purposes." Am. Compl., Ex. A at 1,73-75. The presentment targets the Pennsylvania state

legislature; hchuges none of the defendants in the instant action. Id. Further, because the

conduct alleged in the presentment occiined between 2(X)4 and 2007, the plaintiffs could have

raised those allegations when neyiirtitiited Civil Action No. 07-2136 ra See

generally id. The res juo^catack)ctrine,therefcfel bars uwm See Brawn v.Feben,

442 U.S. 127,131 (1979) (noting that "[ujnder res Judicata, upon a final judgment on the merits

parties to a suit are barred, as to every matter that was offered and received to sustain or defeat a

cause of action, as well as to any other matter that the parties had a full and fair opportunity to

10



offer for that purpose." As a result, the court's dismissal of Civil Action No. 07-2136 precludes

the uifffrflp* claims.4

IV. CONCLUSION

For the foregoing reasons, the court denies as moot the defendants' motions to dismiss

^ the plaintirfi'con^laut and grants ttedefe
Kl
M complaint An Order consistent with this Memorandum Opinion is separately and
tv
™ contemporaneously issued this 22nd day of December, 2008.sr
<3r
O
O
rH RICARDO M. URBINA

United Stales District Judge

Because the court dctennxneilhit its derision to dismiss Civil Action No. 07-2136 preclude! toe
plaintiffs' elf*"** in this action, it grants the <**frmfritff> motions to ditnrftf on res judicata
grounds md his no need to reach ine daftnoanls OUMT afgumenti.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RALPH NADER ctaL,

Plaintiffs, Civil Action No.: 08-0428 (RMU)

Document NOB.: 47,48v.

-1 TERRY MCAULIFFE era/.,
r>j

.. Defendants.rf
K
rvi MffMnn ANDUM OPINION
<qr
^ GRANTING THE DEFENDANTS' MOTIONS TO DISMISS THE PLAINTIFFS' AMENDED COMPLAINT
0
2 L INTRODUCTION

This nutter is before the court on the motions to dismiss filed by defendants Terry

McAuliflfe, former Chairman of the Democratic National Committee ("DMC"), and Steven

Railtin, Director, Treasurer and Secretary of a political organization called the Ballot Project

The plaintiffs - Ralph Nader, his fixmer ninning niate Peter Caniejo and lix of their supporters-

brought the instant suit and many others foltowtog Nader's unsucc«ssftd presidential bid in 2004.

They claim that the defendants comrmtted conspir^

and violations of the United States Constitution1 and 42 U.S.C. ( 1983. The defendants have

moved to dismiss. Because the court's dismissal of the plaintiffs* claims in Civil Action No. 07-

2136 bar the state law chums raised hi this action iinderthedoctriiieofinjiKlicata^thecourt

grants the defendants' motions to dismiss those claims. And because the court rejects the

plaiiin^'aUegation that the oefiondaiiujac^

claim, the court grants the defendants' motions to disniissnw plaintiffs'federal claims.

Specifically, the plaintiffl allege that the deftDdsntsvwlateduMQudiflcstioni Clause SIK! UK
First and Fourteenth Ameadmsuts. Am. CompLtl 252-257.



IL FACTUAL A PROCEDURAL BACKGROUND

The ficts giving rise to the plaintiffs' claims hive been set forth in grater detiil in

several prior opinions. See Nader v. Democratic Nat'I Comm., 2008 WL 5273109, at *l-*2

(D.D.C. Dec. 22,2008); Nader v. Democratic Nat'l Comm., 555 F. Supp. 2d 137,144-46

(D.D.C. 2008); Nader v. McAuliffe, 549 F. Supp. 2d 760,761-62 (E.D. Va, 2008). In short, the
<N

™ plaintiffs allege that suppoiten of the Keny-Edwuds 2004 campaign "presided over a

£j nationwide conspiracy to suppress voter choke during the 2004 General Election** by filing ballot
CM
*y eligibility complaints to undermine Nader's candidacy. Pis.' Opp'n to Defi.1 Mots, to Dismiss
<=r
O ("Pis.1 Opp'n") at 3-4. To rectify the alleged violations of state and federal law, the plaintiffi
O
r"1 brought suit in this court, in the Superior Court of the District of Columbia and in the United

Slates District Court for the Eastern District of Virginia against various individuals associated

with the Democratic ticket.

More specifically, the plaintiffs filed suit in the D.C. Superior Court against the DNC and

three DNC officials, Keny-Edwards 2004, John Keny individuaUy, Reed Smhh LLP ̂ Reed

Smith"), the Ballot Project and two Ballot Project officials, America Oraiing Together ("ACT")

and the Service Employees International Union ("SEItT), alleging conspiracy, abuse of process,

malicious prosecution and violations of 42 U.S.C. \ 1983 and the Constitution. The defendants

removed the action to this court, where it was docketed as Civil Action No. 07-2136. The

plaintifls then unwndftd their cff^plftint and removed die federal claims, leaving only the

allegations of civil conspiracy, abuse of process and malicious prosecution. See Am. Compl.,

^ad^v.DemocnIrtc^a/7a»nm.,555F. Supp. 2d 137 (No. 07-2136). On May 23,2008, the

court dismissed Gvil Action No. 07-2136, detenninin^



plaintiffs' malicious prosecution claims that directly attacked prior state court judgments, and

that the Pint Amendment barred the plaintiffs' remaining claims. Nader v. Democratic Nat 7

Comm., 555 F. Supp. 2d at 145.

The day after the plaintiffi filed suit in the D.C. Superior Court, they filed the instant

complaint against defendants McAuliffe aid The
OJ
w amended complaint in mis action, which is nearly identical to the original complaint in Civil
•H
K. Action No. 07-2136 save for the identities of the defendants, compare Compl. with Compl.,
rsi
^ Nader v. Democratic Nat'l Comm,, 555 F. Supp. 2d 137 (No. 07-2136), was later transferred

Q from the Eastern District of Virginia tothiscoiirt, jee Mem. Op. (Mar. 7,2008) (granting the
HI

defendants'motion to trsjisfer venue to mis court). Finally, after this court dismissed the

plaintiffs1 amended complaint in Civil Action No. 07-2136, the plaintiff* filed Civil Action No.

08-0963 against the DNQ Kerry-Edwards 2004, John Kerry and Reed Smith in this court,

alleging conspiracy and violations of 42 U.S.C. § 1983 and the Constitution. After determining

that its dismissal of Civil Action No. 07-2136 was res judfcata as to to claims raised in Chril

Action No. 08-0963, to cmrt dismissed to latter action on December 22,2M^ See generally

Nader v. Democratic Nat'l Comm., 2008 WL 5273109 (D.D.C Dec. 22,2008).

Defendants McAulifle and Raikin have moved to dismiss to instant amended

complaint1 With respect to to state law claims, they incorporate by reference to defendants'

Because to complaint filed in the Eastern District of Viiguua bore to caption "m the Superior
Court of the District of Cotambia,''j*e Compl., the pltimifft mended the cwnplaint to correct
QBO dDQOOa A0sT••DL ^JOOflDBM

Each deferalant's motion to dismiss incorporates the other by reference. See Def. McAulinv's
Mot lo Dismiss ("McAulifb Mot^tt l;Def Riikin'iMot toDi«niMriUikinMottf)tt2.



motions to dismiss in Civil Action No. 07-2136. SeeDef. McAuliffe's Mot to Dismiss Am.

Compl. ("McAuliffeMot^at 1; Def. Raikin's Mot to Dismiss Am. Compl. ("Raikin Mot") it

1. And in support of their motions to dismiss the ptaintiffc'federal claims, the dcfendints

contend out the claims nil to allege state iction,j««McAuliflfcMotat4-Il;RBikinMotat6-8;

ffol to allege a c»iisu'taticiid violation w

Mot at 8-10; and are concrasory, 50e k£ at 10. The court now turns to tbeae arguments.

HI. ANALYSIS

A. Ug^Studari for Rukl2(bX() Mottoi t« Dismiss

A Rule 12(bX6) motion to dismiss tests the legal sufficiency of a complaint. Browning v.

Clinton, 292 F.3d 235,242 (D.C.Cir. 2002). The complaint need only set forth a short and plain

statement of the claim, giving the defendant fair notice of the clami and the grounds upon which

it rests. Kingman Park CMc Aa'nv. Williams, 348 F.3d 1033,1040 (D-C. CSr. 2003) (citing

FED. R. Civ. P. 8(aX2) and Conley v. Gibson, 355 U.S. 41,47 (1957)). "Such simplified notice

pleading is made possible by the liberal opportunity for discovery and the other pre-trial

procedures established by the Rules to disclose more precisely the basis of both claim and

defense to deftae more nanowly die d^^ Conley, 355 U.S. at 47-48

(internal quotation marks omitted). It is not necessary for the plaintiff to plead all elements ofhis

prima facie case in the complaint, Swierkiew^v.Son()maN.A.t5^l}.S.5Q6t5llA4(2002)t(x

-plead law or match nets to every elenientofalegalthe<)ryt
wJCr^erv.F<Mfc(K.211 F.3dl34,

136 (D.C. Cur. 2000) (internal Quotation marks and citation omitted).



Yet, the plaintiff must allege "any set of Acts consistent with the allegations." Bell All

Corp. v. Twombly, 127 S. Ct 1955,1969 (2007) (abrogating the oft-quoted language from

Conley, 355 U.S. at 45-56, instructing courts not to dismiss for failure to state a claim unless it

i beyond doubt that "no set of nets in support of his claim [] would entitle him to relief1);

Aktiesels*abetAF2l. Nov. 2001 v. Fame Jeans, Inc., 525 F.3d 8,16 n.4 (D.C. Cir. 2008)
ui

!jj (affirming mat **a complaint needs some information about the circumstances giving rise to the
HI
is. claims"). While these facts must "possess enough heft to *sho[w] that the pleader is entitled to
fM

** relief,"* a complaint "does not need detailed actual allegations." Twombfy, 127 S. Ct at 1964,
"5T

|J 1966. In resolving a Rule 12(bX6) motion, the court must treat the complaint's factual
HI

allegations - including mixed questions of law and net - as true and draw all reasonable

inferences therefrom in the plaintiff's favor. Macktaia v. United States, 334 F.3d 61,64,67

(D.C Cir. 2003); Hofy Land FotauL for Relief A Dev. v. Ashcroft, 333 F.3d 156,165 (D.C. Cir.

2003); Browning, 292 F.3d at 242. While many well-pleaded complaints are conclusory, the

court need not accept as true inferences unsiir^xmed by fiwts set out m me complaint or legal

conclusions cast as Actual allegations. Warren v. District of Columbia, 353 F.3d 36,40 (D.C.

Cir. 2004); Browning, 292 F.3d at 242. The court's resolution of a Rule 12(bX6) motion

represents a ruling on the merits with res judfcata effect Haase v. Sessions, 835 F.2d 902,906

(D.C, Cir. 1987).



B. The Court Grasfe the Defends*' Motions to Dismiss
Grants I UM! II of the Amended Complaint

1. Ufal Standard far RaJidkftta

'The doctrine of res judicata prevents repetitious litigation involving the same causes of

action or the same issues." UM Nat'l Pension Fund v. Indus. Gear Mfg. Co., 723 F.2d 944,

(4 946 (D.C. Cir. 1983). Res judicata has two distinct aspects - claim preclusion and issue
<M

w preclusion (commonly known as collateral estoppel) -that apply m different circumstances aid
fH
K with different consequence! to the litigants. NextWave Pen. Commc tat, Inc. v. Fed. Commc 'nsf\i
5 Comm X 2S4 F.3d 130, 142 (D.C. Cir. 2001); Novak v. WoHdBank, 703 F.2d 130S, 1309 (D.C.
O
O Cir. 1983). Under claim preclusion, "a final judgment on me merits of an action precludes the

parties or their privies from relitigating issues mat were or coidd have been raised m that "

Drake v. Fed, Aviation Admin., 291 F.3d 59, 66 (D.C. Cir. 2002) (quotings/tot v. McCurry, 449

U.S. 90, 94 (1980)). Under issue preclusion or collateral estoppel, "once a court has decided an

issue effect or law necessary to its judgment, that decision may preclude relitigation of the issue

in a suit on a different cause of action involving a party to the first case." Yamaha Corp. of Am.

v. United States, 961 F.2d 245, 254 (D.C. Cir. 1992) (quoting^//«i, 449 U.S. at 94). In short,

"claim preclusion forecloses all that which might have been litigated previously," while issue

preclusion "prevents the retitigation of any issue u^wuisJseda^ decide ma prior action.*1

I.AMNatlPensfonFund,723f.2dx949;Novak,mF2d*im. In this way, res judicata

helps ^conserve judicial resources, avoid inconsistent results, engender respect for judgments of

predictable and certain effect, and Q prevent serial faun-shopping and piecemeal litigation."

Hardison v. Alexander, 655 F.2d 1281, 1288 (D.C. Cir. 1981); see also Atten, 449 U.S. at 94.



Became "resjudicata belongs to courts as wdl as to litigants," a court may invoke res

Stantonv.D.C. Ct. cfAppeals, 127F.3d72,77(D.C.Cir. 1997); see also

n«s/eyv.£fii0axC«di»/i|fr^

(noting that a district court may apply res judicata upon taking judicial notice of the parties'

previous case).

^ 2. The Res JsKlicata Doctrine Ban Comts I and U of the Aiiiended Complaint
Kl

•H Presumably because the parties briefed the motions to dismiss in April 2008-that is,
rx,

™ befbre the court dismissed Civil Action No. 07-2136 on May 27,2008-the defendants did not

Q raise res judicsiattsbv to the plsintif&'clsiin^
O
•H prosecution. Sw^eficra/(xMcAuli£feMot;RaikinMot All parties, however, agree that the

claims raised in Civil Action No. 07-2136 are identical to the state law claims brought in Counts

I and n of the instant action. S^McAdiffeMotat l;RaikinMot. at l;Pls/Opp'natl-2. The

court's dismissal of Civil Action No. 07-2136 was based on its determination that it lacked

jurisdiction to consider the plaintiffs' malicious prosecution claims that directly attacked prior

state court judgments "d tfmt the Fust Amendment barred the plaintiffs' remaining claims.

Nader v.DemocmfcNat'lComm.,555f.9upp.2&X\45. Because Counts I and Oof the

instant complaint are identical to the state law chums dismissed in Civil Action No. 07-2136, the

court will not permit the parties to relitigate those claims here. See MM Not 7 Pension Fund,

723 F.2d at 949. Accordingly, the court grants the defendants'motions to dismiH Counts I and

H of the amended complaint



C. The Court Grants the Defendants'Motiou to Dismiss
Counts in aid IV of the Amended Complaint

1. LcfdStaidudffMr|19S3Cbrins

Section 1983 crettes a cause of action against

[e]very pcnon who, under color of any statute, ordinance, regulation, custom, or
usage, of any Slate or Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws.

42U.S.C.&1983. Aplahra'ffbriiiguigaS1983clam

of a right secured by the Constitution or laws of the United Stales, and (2) thai the defendant

acted 'under color of the law of a state, territory or the District of Columbia." Hoai v. Vot 935

F.2d 306,312 (D.C. Cir. 1991) (citing Adickes v. S.H. Kress A Co., 398 U.S. 144, ISO (1970)).

Although § 1983 ordinarily does not create a cause of action related to the conduct of private

parties, private conduct may be deemed to be "under color of state law" when it is "fairly

attributable1* to the state. Lugar v. Edmondson Oil Co.. inc., 457 U.S. 922,937 (1982). This

occurs in two circumstances: when private parties 4^xnspirewim state officials, and when they

willnjUyengagemjointactivitywithastateoritsagcnts." /foe/, 935 F^d at 313. A showing of

state action required to demonstrate a violation of the Foulecnm Amendment encompasses a

showing of action "under color of stale law" for the purposes of 9 1983. LaRouchev.Fowkr,

152 F.3d974f 988 n. 18 (D.C. Cir. 1998). Courts must adhere carefully to the dichotomy between

state action and private action, aa it "preserves anaxeaofindvio^freedcinbylimitmgme

reach of fecund ItwiwlfbA^ judicial pc^ /^gar, 457 U.S. at 936. Thus, a 5 1983 claim

brought against a private party cannot survive a motion to dismiss if me plaintiff fails to allege



that the defendant was engaged in state action or acted under color of state law. Hoai, 935 F.2d

at 312.

2. The Defendants Are Not State Acton and DM Not Act Under Color of State Law

The defendants move to dismiss Counts in and IV of the amended complaint-which

allege conspiracy and violations of § 1983 and the Constitution -contending that they are not
cr>
rM state acton and did not act under color of state law. McAuliffeMotat4-ll;RaikinMotat6-8.4

KI
*H The plaintiffs disagree, see Pis.' Opp'n at 8-14, arguing that their "allegations are sufficient tofv
<? establish state action under a 'public flmction* test or a'joint action'test," M at 13. The court
sr
O now addresses each of these two theories.
O
*"' First, the plaintiffs allege that the defendants 'Vere engaged in a public function when

they conspired, by and through the DNC and its state Democnu^ Party affiliates, to suppress

voter choice in the 2004 presidential election by preveflting a (x>nuwtingcancUdacyfiom gaining

ballot access." Id. at 4. Noting that the "operative test" for whether a private party has engaged

in a public function hi this context is whether the party "exercise[d] power over the electoral

pwceM," the plaintiff* maintain that Hie dgfcndanta mmt\mfi*A thi« «t*nH«rd hy **«tatgi«[infl] •

unilateral power delegated by the State to challenge competing candidates," as well as by

uengag[ing] in the public function of testing the candidates' qualifications for public office." Id

at II.

The defendants advance three other arguments in support of their motions to dianussi fintt they
contend that the plafadflk have failed to allege a cxiistitutioiial violation becaitte there is oo
constitutional rifjht to be flee of chsUeogss to lialkitaeeess petition^
•ecood, they aieert that the plafartifb'claun are t^^
•ubrat that the iriaintiffifitied to plead w to
conspincy.tfatlO. AaarstoUofilsdeteiniuiatioBlhatdieo^
actionable under 11983 because it did not take place under color of state law, the court has no



The defendants refute the plaintiffs' characterization, noting that "[fjiling challenges to

ballot petitions... is not a function traditionally performed by the state or traditionally

employing state powers;" to the contrary, state ballot access statutes give private citizens the right

to file challenges of the sort that the defendants filed here. Def. McAulifle's Reply hi Support of

Mot to Dismiss ("McAuliffe Reply11) at 6. Further, citing Fulani v. McAuliffe, a case brought

Ki against defendant McAuliffe by supporters of the Nader-Camejo ticket in 2004, the defendants
Kl

<~i argue that "to the extent that Plaintiffs accuse Defendants of using State election law to impede
IX.

™ the Nader/Gamejo candidacy and violate Pliintiflft1 equal protection rights or right to vote, that
<qr
Q clum fails u a matter of law" bect3iseM<mercfy
O
*H siofeofalawsuitd\)esiiotiiifJEeapaity'itspoiisiblefa

McAuliffe Mot at 6 (quoting Fulani v. McAuliffe, 2005 WL 2276881 (S.D.N.Y. Sept 19,

2005)). In the defendants' view, the plaintiffs' true grievance is with the "fairness and

conrttartfonaUtyoftheballrt Id.

As a preliminuy matter, the court agrees with the defendants'observation that merely

filing, and winning, a uiwsiiit does not give rise to a constituti(>nal claim unless the plaintiff

alleges that the judge presiding over me Iswsuitwasaco^onspiratororajc^actorwitha

private party. Dennis v. Sharks, 449U.S.24,28(1980). The plamtifift make no such allegation;

therefore, to the extent mat the plaintirft*

defendants' appeal to the courts, see, e.g.t Pis.' Opp'n at 7 (decun^ that me defendants

"conspired to prevent Mir. Nader and Mr. Camejo from running for public office... and to deny

Plaintiff-voters the choice of voting for mem, by... wag[mg] a nationwide assart of groiindless

and abusive litigation"), their § 1983 claim fiuls. Fuller, it is weU-settied mat a public function

10



"is not simply one 'traditionally employed by governments,' but rather one 'traditionally

exclusively reserved to the State.1" LaRoucke, 152 F.3d at 990 (quoting Flagg Bros. v. Brooks,

436 U.S. 149,157 (1978)). The plaintiffs offer no facts that plausibly suggests that filing ballot

access challenges is a function "traditionally exclusively reserved to the States." See Twombty,

127 S. CL at 1965 (quoting Papasan v. Attain, 478 U.S. 265,286 (1986) (stating that Mon a

£j motion to dismiss, courts 'are not bound to accept astrae a legal conclusion couched as a factual
Kl
HI allegation'*1)).5 Moreover, the fret that private citizens may file challenges under the ballot
rx
<M access statutes' is antithetical to the assertion that doing so is a function traditionally exclusively
<3T
5J reserved to the States. Asa result, the court rejects the plamtiflfs1 assertion that the defendants
O
*H engaged in an exclusively publk function by filing challenges under the state ballot

In addition to arguing that the defendants are liable under § 1983basedonaMpublic

function" theory, the plaintiffs also contend that M[a] finding of state action... is further justified

by the joint participation [in the defendants' alleged conspiracy by] state officials hi several

states." Pis.' Opp'n at 13. They cite eight specific acts of state officials in Illinois, New Mexico,

Oregon, Pennsylvania, the District of Cohimbiaaiid West VugiiiU mat, in their view,

The plaintiffs make much of the fret that the act of conducting nd regulating an etoction has
bettheUtobeanexcludvelypublfcfUDCtkm.PU.'O^^
436 U.S. 149,158 (1978), bit because me alkgsdfyi^
filing challenges to eligibility for office latethmactaialfycoiidirtin^
that authority is not on point

Although the pleadings do not provide the text of all of the state baltot access statutes under
which the defendants challenged the Nader candidacy, they cite two such statutes as exanyles,
one of which provides that "[ajny legal voter... having objections toaoy certificate of
nofflioatkn or nomination papers or petitions filed, shall file an objector's petition [with] the
Stale Board of Elections," 10 ILL. COUP. STAT. 5/10-8, and the other of which places no limit on
who nay object to a nomuiition paper or petition, IN 25 PA. STAT. ANN. §2937.

11



trate that the defendants were engaged in joint action with state officials and can therefore

be held liable under f 1983. /i at 4-6,13.

The defendants counter that although the plaintiffs argue that the defendants engaged in

joint activity with state officials, they fail to name any state acton as defendants or as non-

defendaiit co-conspirators. Def. Raikin's Reply in Support of Mot. to Dismiss at 4. Further, the

£J defendants note that the state officu^

•H employees of state legislatures who assisted the alleged co-conspirators to draft ballot access

£j challenges, and (2) state court judges, secretaries of state and state attorneys with responsibility

o to see mat the state's statutes were enforced." McAutifieReplyatS. As to the former category,
O
•H the defendants aver that the employees of state legislatines who helped draft ballot access

challenges did not tend the imprniiatiir of the state to the bril<rt access challenges. Id. at 8-9.

And as to the latter, while the defendants concede that the state officiate performed a state

function by enforcing the states' ballot access laws, they submit that these officials'actions are

protected by qualified immunity. Id. at 9.

A private party can be held Uable under { 1983 when he or she conspires or acts in

concert with slate acton. RendtU-Bator v. Konn, 457 U.S. 830,838 ft n.6 (1982) (contrasting

cases in which the Supreme Gout upheld $ lW3smts based on the joint activity principle with

eases in which it declined to apply the principle becaiise the state officials'role m me conduct

was not sufficiently prominent); see also Adickes, 398 U.S. at 152 (quoting United States v.

Price, 383 U.S. 787,794 (1966)) (explaining that H[t]o act 'under color* of law does not require

mat the accused be an officer of the Stete[, becaiise][i]t is enou^i that he is a wUltul participant

in joint activity with the State or its agents"). Here, despite advancing vague assertions that the
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defendants engaged in a "conspiracy that involved the State... and which implicates the State,*1

Ph.* Opp'n at 4, and accusing itate acton of "engagfing] in act> that furthered Defendants'

conspiracy," Id. at 13, the plaintiffs do not contend that state offknals entered into a ronipiracy

with the defendant! to violate the plaintiffs' constitutional rights, see Am. Compl. fl 25-46

(failing to list any state officials as alleged "non-defendant co-conspirators'*); cf Adickes, 398

£J U.S. at 152 (holding that private defendants cwild be held liabte as state acton if they'Reached

^ an understanding" with state officials to deny the plaintiffs' constitutional rights); Hoai, 935 F.2d
hs
<M at 313 (rejecting the plaintiff s claim that the defendant acted under color of state law because the
<T
5" plaintirTfailed to allege that the defendant conspired with state officials). Nor do they "identify

^ any facto that are suggestive enough to render a... conspiracy plausible." TVvomA/y, 127 S.Ct.

at 1965. As a resiilt, the cxxm rejects Ac plaJntiffl* assertion tn^

with stale actors.

Furthermore, almough the plaintiffs acknowledge that a key factor in the joint action

analysis is whether the private conduct received the hnprimatur of Ae state, jec^/«mv. Yaretsky,

4S7 US. 991.1003 (1982); Franz v. United States, 707 F.2d 582,594 n.45 (D.C. Cir. 1983), they

nil to articulate how the defendants' conduct rieieiecdved the pubUcimprimatin* of the state.

As the defendants correctly point out, the pubUcofiBcials who were involved in the ballot access

challenges - stale court judges, secretaries of state and state's attorneys-are shielded fiom

liability. See WiUv. Mick Dipt, of State Police, 491 U.S. 58,71 (1989) (holding that "neither a

State nor its officials acting in their official capadties aie •persons'under § 1983"). And the sole

remaining allegation on which the plaintifB'joim activity mecry rests-that sonw

employed by state legislatures assisted in drafh^ ballot acoeM challenges-fiuls to establish Ma

13



sufficiently close nexus between the State and [the defendant]... so that the action of the latter

may be fairly treated as that of the State itself." Blum, 457 U.S. at 1004 (quoting Jackson v.

Metro. Edison Co., 419 U.S. 345,351 (1974) (affirming the dismissal of the complaint because

the defendant's conduct did not constitute state action)); see aim Griffin v. Maryland, 378 U.S.

130,135 (1964) (noting that u[i]f an individual is possessed of state authority and purports to act
*T
w under that authority, his action is state action") (emphasis added). Accordingly, the court rejects
Kl
•H the plaintiffs' claim mat the ifrfffttHfuntt* conduct is actionable under § 1983 and grants the
r^
™ defendants' motions to dismiss Counts m and IV of the amended complaint>T
<3T
O
D
H IV. CONCLUSION

For the foregoing masons, the court grants the defendants' motions to dismiss the

plaintiffs1 amended complaint An Order consistent with this Memorandum Opinion is

separately and contemporaneously issued this 7th day of January, 2009.

RICARDOM.URBINA
United States District Judge
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NATURE OF THE CASE.

Plalntffl8lndu<teacand^

persons who were acth^ Involved

tor the ticket of Ralph Nader and Sandra Kucera16rPr6«WentarKlVk» r̂e8Wentof

the United Stales, and several persons who signed the nominating petition as etedors,

and several Oregon electors who seek the opportunity to exercise their franchise

n effectrvetylnvothTgfbrtheNa^
KI m mmmm „ m ^
«H olettiun. Pro 8e Plaintiff Kafbury la the co-chair of Nader for President 2004 In Oregon

f\j (hereinafter "Nader Campaign.")
<gr
qr The Secretary of State's refusal to recognize the 18,000+ signatures on the
o
Q nominating petitions, fully validated and verified by the county election offices pursuant

"*' to ORS 248.740(5) and ORS 248.006(1), violates the rights of Plaintiffs ijnder Oregon

statutes, the Oregon tonsttortton, and the U.S. Const̂ ^ Defendant's conduct Is

arbitrary, capricious, lacking basis In fact, laddrigflndngs of fact. lacM^

laWi lacking any reasoning or justification whatever. Further, his action viotatos the

rights of Plaintiffs to exercise their rights to free speech and assembly, to peaceably

petition the government, to exercise their riyhUi to vote as registered Oregon otoctoro.

arxl to the appfcation of due process and eo^p^

Amendment, made applicable to state action by the Fourteenth Ameftiment

Defendant Bradbury is the Secretary of State of Oregon and is responstole for

enforcing the election tows of Oregon, kidiidhg al ttoee statutes and

provisions regulating the nomination of candidates by elector petition. His actions here

are entirely contrary to ORS 247,005, which states:

tt Is the pofcy of this state that al election taws and procedureesshaHbe
established and construed to assist the elector In the exBfdse of the right of

Page 1 PLAINTFF81 MEMORANDUM IN SUPPORT OF MOTION FOR
INJUNCTIVEREUEF



em)rinthedateonhtoownsigriatijreonthepetitk)nsr^ As argued below, these

rjetitions contained valid slgnafajres

place. After they completed their verification processes, the county elections offices

relumed the rest of the signature sheets to the Nader Campaign.

On August 24,2004, the Nader Campaign submitted the signature sheets

containing the valid and verified signatures to the Secretary of State. The Nader

Î PI Campaign heard nothing from the Secretory of State until September 1,2004, when the
MI

. Secretary of State called a press conference whore the representative of the Nader
*"T|

^ campaign was physfcaty excluded from the room.

5" The Nader Campaign received nothing hi writing from the Secretary of State until

£* September 2,2004, when It received a 1-page telecopiod letter from Margie Franz of

-< the office of the Secretary of State, stating that the inimber of valid signatures counted

by tte Secretary of State was 15,068 (Exh^ This number is

218 fower signatures than the 15,306 required for the nomination sought Neither the

Nader Campaign nor Ptahitifla have received documento from the Secretary of State

suiting why each rejected signature sheet was rejected. .

Plaintiffs have a cursory summary of sheets that were rejected for what are

purported to be irregularities In the numbering of some of the submitted petition sheets,

and have read hi the press that a taiga number of signatures (hi the range of 2,500)

were contained on sheeta which the Secretary of State contended were not sequentially

numbered tar each county, as oiogedly required by the 2004 State Candidate's

Manual: Individual Electors, p. 4. Plaintiffs have bean Informed hi cursory fashion that

about 700 other signatures were contained on sheets which the Secretary of State

rejected for some perceived deficiency hi the chculatore signature or the date

accompanying the circulator's signature.
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MJUNCHVE RELIEF



SpHnglMd School DM. No, 19.294 Or. 357,370,657 P.2d 186
(1982); enables the court on judldai review to give an appropriate
degree of credence totheaoency Interpretation," J~
fiMipattoiiAaafii v. School Din No. 19,290 0
P.2d 547 (1960); 'serveM to assure proper appi
to the individual case' MM Y. SprtrnfM&chi
300 Or. 507,517,716 P.2d 72471986); floss if. ____
School DM. No. 19, supra, 294 Or. at 370 [657 P d̂ ....
prevents Judldai usurpation of administrative functions, DAVIS,
ADMINISTRATIVE LAW TEXT 321, § 16.03 (3d ed 1972); assures
more careful administrative consideration, i.e., protects against
careless or arbitrary action, id. at 321-22; provides a source of

" ince for agency personnel as weU as forpersons
ritet

Or.at517r716P^a4rr»eiDsdevekx)arKJmalnttn300 Or. at 517 [716 P-2d 724J;. hetoa develop and main
consistency hi administration, n.; tadltetes the parties1

u.. helps parties plan their cases for reheartngsamiXididal
review, DAVIS, ADMINISTRATIVE LAW TEXT, supra, at 322; and
keeps agencies wHMn their Jurisdiction. Id."

O (Footnote omittod.)
O
*H Here, the Secretary of State conducted no proceeding, heard no evidence, found

no facts, adopted no rationales, made no conclusions of law. Whether his rejection of

the petitions are considered a derision made pursuant to a contested case or other

than a contested cose, the decision was not made by a process that accorded Plaintiffs

any due process or that produced the requisite findings, rationales, and conclusions.

II. SECOND CLAIM FOR RELIEF: DEFENDANT CANNOT LAWFULLY REFUSE
TO RECOGNIZE VALID VOTER SIGNATURES ON PETITIONS THAT MAY
CONTAIN ERRORS CAUSED BY CIRCULATORS OR OTHERS.

Defendant has apparently rejected over 3,000 vaHd and verified voter signatures

on grounds that some "errors* were made by dreubtore or by the Nader Campaign in

submitting the signature sheets to the Secretary of State. As the arguments below

indicate, the "errors" alleged by the Secretory of State to the press were not "errors" at

aH. Even If they ware, such errors under Oregon tow do not alow the Secretary of State

to refuse to count the valid and verified voter signatures on those petitions.

Defendant has offered no Justification lor mte, and none can be found In the case

taw. In tact, Oregon cases Indicate that voter signatures are not to be Invalldatod, even

when the circulator has violated the taw in signing as the circulator. InMsfamv.
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accepted and validated all of the sheets at Issue here, and the Secretary of State has

no authority to reject such sheets for ad hoc and previously unheard of reasons.

A review of the facts te required here. As stated in the Affidavit of Gregory

Ksfbury and tha Affidavit of Travis Dlskln, the Nader Campaign was complying with the

only legal requirement for the sequential numbering of the signature sheets, which is

contained in the 2004 STATE CANDIDATE'S MANUAL: INDIVIDUAL ELECTORS,1 p. 4, which
Cft _^__K) states:
Kl
,H Within each Individual county, sequentially number each signature
fvk sheet in the space provided; and

« Submit signature sheets to the appropriate county elections
^ offlcesfforveriflcatlon***

g The Nader Campaign did this, untB they learned that the Secretary of State was
1-1 directing some of the county elections officers to ̂ HouT and reject hundreds of

signature sheets due to the Secretary of State's perception of problems with the

signatures of the drcutetore or the dates accompanying those signatures.

Out of a superabundance of caution, the Nader Campaign wished to submit the

signature sheets to the Secretary of State with sequential numbering within each county

packet, with no "gaps' in the numbers. This Is not required by any taw or any rule,

aa the requirement quoted above applies only to the siJbmHtal of signature sheets

to the county and not later to the Secretary of State* but the Nader Campaign

wished to avoid giving the Secretary of State any possible excuse for rejecting

the signature sheets. Further, the Manual requires only "sequential* numbering and

not consecutive numbering. "Sequential" is defined by WEBSTER'S REVISED

UNABRIDGED DICTIONARY (1998) as "succeeding or (blowing in order* and by the

American Heritage Dictionary of the English Laiigiiage (4m ed. 2CX»^

characterized by a sequence, as of unite or musical notes." A sequence need not be

1. The ful document to
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consecutive or merely sequential numbers to such sheets). The team did so by

numbering the unnumbered verified sheets and plugging them into the "gaps." Where

there ended up being too lew unnumbered verified sheets to fuNy plug the 'gaps,' the

Nader Campaign took high-numbered sheets off the bottom of the county stack and

renumbered them to plug the remaining "gaps."3 Both numbers remained legible; the

original # had a single line drawn through tt.

O There is no statute or rule prohibiting what the Nader Campaign did with the
r̂

w signature sheets. Even where numbering of petition sheets is required by rule, as in the
rH

rv. verification process for statewide Initiative pefltons, to
r*i
<or applied or implemented to disqualify whole sheets and elector signatures. See, Affidavit
<qr
Q of Ruth Bendl.
ô The Nader Campaign, out of an abundance of caution, sought and followed the

advice of the Office of the Secretary of State. Whether or not that advice waa correct,

there is no requirement that the signature sheets siJbmHtad to the Secretary of State,

after verification by the county elections officers, be numbered, either consecutively or

sequentially. Nor to there any proNbMon against the petitioners or the Nader Campaign

writing new numbers on some of the VIM Mod sheets returned to them by the county

otocttons officers. In fact, the county elections officers themselves wrote new numbers

on many of the sheets. Rnaly, the entire course of conduct followed by the Nader

Campaign was pursuant to the specific advice of the Office of the Secretary of State.

Defendant to estopped from claiming that following his advice regarding

numbering of the sheets warrants tossing away some 2,354 valid and verified

signatures. Further, Defendant has no authority to reject signature shoots for lack of

consecutive or sequential numbering, as there Is no such legal requirement applicable

to these signature sheets when submitted to the Secretary of State.

3. SonW Of InO VOnflOd BnOOOl COOOIYMfDOCk WWII IW COURty ONJCOOM OfflOOfB MOW OfMROf Ml Of
nmnbotVi uouoMy DMOW ino RM on ooon shoot for no oHEET NUMBER. Thooo oddWonol
nondwntton numbotv woio wnoon on BIO onoooi by tho ooun f̂ oJooHono offlcofVi not by tho Nooor
Conipokjn.
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at the Instruction of John Undback, and never notified plaintiffs of the fact Thus

plaintiffs topi submitting petition ohooto from thsss circulators thoronftBr In total good

faith and retance that ths elector signatures would be vsilflsd. Ss6f Dtokbi Affidavit,

Exs.OandK. Had plaintiffs ever bean notified that these circulator signatures were

somehow "questionable." they would have provided the person or the exemplars weeks

ago. As It stands, Johnson, Wong, Rosentoff, Constando, Pettet and others never had

<~* notice of a problem, nor were they given any chance to rebut the apparent "finding'

"i that their signatures ware "bad," alto the detrtmem of their rights, and the rights of
*H

rs. electors and the campaign.
(M
«r BLACK'S LAW DICTIONARY (dm ED. 2004) defines "signature" as:
*r
0 1. A person's name or mark wilUan by that person or at the person's
O direction, [citations omitted]
«-H

2. Commercial law. Any name, mark* or wilting used with the Intention of
authenticating a document UCC §§ 1- 201(b)(37), 3-401(b). [citationsBAA^^^V •••̂ ^^^ • • m. ••^P _a • •» ^f~ ^ 9 -• . •offlKjeoj "ine stgnature 10 a memorandum may oe any symDoi maoe
__ ntlnfAftmM uJlK <uk intia.iMn.1 i**+m*»l i*m «••»•»••••••»• AM m.111nwtUmfmtm 4k^oraoopiBQ wjui an inaNiuon. aciuai or appareni! ID auineniicaie vie
writing as that of ths signer. Rostatomont (Gocond) of Contracts § 134
(197S).

ThemartomadebythedrculatDrs Johnson, RosentofT, Wong, certainly qualify as

"signatures.' Further, plaintiffs wll submit affidavits of several other circulators, further

attesting to the authenticity of their signatures on disqualfied sheets.

B. SHEETS WITH DATING ERRORS OR CORRECTIONS TO THE DATE ON
THE CIRCULATOR'S SIGNATURE.

1. TRIVIAL DATE CORRECTIONS WHERE THE INTENTION OF THE
CIRCUCLATOR IS MANIFESTLY CLEAR.

It appears that Defendant may have rejected some of the sheets due to the way

the circulator dated his or her signature or conecled such date tfiat the drcutator may

have begun to write Incorrectly. The Affidavit of Travis DteWn attaches a bundle of

signature sheets for which Plaintiffs were never glvenareason, never told of a cure or

cofrsctton far future use, and never given notice of the perceived problem. These are

ExhbNs E and K to his affidavit
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precluding from the verification process, without e very exacting standard of compelling

justification, thousands of signatures, which In effect requires the plaintiffs to collect far

more veJid signatures than the number proscribed by the Oregon Constitution and

statutes. Imposition of this burden

Amendments to the U.S. Constitution, appHcaWe to the states by the Fourteenth

Amendment.

The United Stales Supreme Court requires that burdens on the process of

qualfyfng candidates for the federal batot be justified a scheme narrowly tailored to

achieve a competing stale Interest (know as "exacting scrutiny"). And9f9on v.

1,460 U.S. 780,78648 (1063), stated:

Nevertheless, as we have recopjnlzed, "the rights of voters and thejrfghta of
candidates do not lend themselves to neat separation; laws that affect
candidates always nave at (east some theoretical, correlative effect on
voters." BuSodf v. Gsffsr, 405 U.S. 134,143.9$ S.Ct 848,856,31
LEd^d 92 (1972). Our primary concern Is with the tendency of baflot

a^ ĵJgJlriaî  •!•« IboJi it«M »—1-1 «•* m—m. Ĵ MBB tmmttmti .«•!!••• m**lnhtaccess resmcuons TD nmn me non or cenoKians irom wrecn voisrs rrngni
choose." Trterefore,^ approaching carKiMate restrict
to examine In a realsticlgm the extern and nature of their Impact on voters."
Ibid.

The impact of candidate eliglbNty requirements on voters bnoHcates
stitutional ngrite. Wrî foraunanhTWusCourtlnMAACPv.
, 357 U.8. 449, 460. 78 S.CL 1163, 1170, 2 LEd.2d 1488 (1958),

basic constitutional
4Jab«fiM, 357 U.8.
Justice Marian stated that ft Is beypnd_c^batetr^m3ed<)mtoerig€ln

B» ̂ Bv^e^SH SflSiM*̂

aspect of the liberty* assured by the Due Process Clause of the Fourteenth
Amendment, which embraces freedom of speech." In our first review of
Ohio's electoral scheme, IWBtom^v.«fto3ssT393 U.S. 23,30-31,89 S.Ct
5.10.21 LEd.2d 24 (1W8), this Court explained the Irrterwoven stands of
"Ibeny" affected by bafct access restrictions:

In the present situation the stale tews place burdens on two
JUM^m^Ok Mltt*4MM^» m«m»i»«i«»l«i«» tmtn*t~ ^M -*—*-••- ••- - » — •- • — momerem, annougn overlapping, nnos or ngnnHne ngnt or
ImP- -•-• •— AM S- •—*.— fna !••? • A.».i a •.in Tail *>M ntitUfnmt ii mil mtamoivKiuais 10 associBSf ror me aovancernern or POMDCBI oeneis,

^j *•_ ^m mm m _ mmmm m » mm mi mm • • ••«• •ano meri
to cast their votes effectively. Both of these rights, of

Ae we have repeatedly recognized, voters can assort their preferences only
ft rough carrfdates or parties or both, "ft to to be expected thrt a voter
hopes to find on the balpta candidate who comes near to reflecting his
pokey preferences on contemporary issues." Lubln v. ffsnfsh, 41 o U.S.
709, 716, 94 S.Ct 1315, 1323/39 LEd^d 702 (1974). The right to vote Is
m* mm m

w • _ _ _fl^ •• *•_ % * _ • _. • ^m " • . ^*~ mm m m. _rtt
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by localIs no evidence regarding the reasons for rejection off signatures
registrars •ndjnwed, no«v|danoa that the registrars aity perfc
chacUng function at afc\ Given the fundamental Importance of i, ^ .^^ lofaftordlnga

further hold thatjudtetol review of the atgnature certncatton process to
necessary to aafaguard tha Integrity of via alactoral process and to
^^Jkfl̂ Bi«ltt •!•» lA4^d«4lt̂  !••*»••* IHK alb*̂ J ̂ ••flk - &«•!•«•••••»•« •!• •anacnjani via fagmaiiva •IDDIU n anuro aucn acoaBB. r unnannore! ma
buidan of proof muat ba ptaoadon tha Sacretaiyof tha CofmnonwaaNh to
damonttrate ttiat there WOT vaBd rsaaons for nonceftfncatton of ajgnatoya,
rathar than fbrdng tha candidate to nngnta all potential reasons for faJacUon

Ki for aachpartictilar contested signaturB.

^ In tha yaars after Andmon v. Calafifazza, tha United States Suprama Court

^ adopted even greater constitutional protection for tha political alms of parsons gathering
h^
" signatures on petitions, holding that tha First Amendment protects the rights of
r̂

<* • petitioners to communicate with voters. BucUwv.Am*ric*nConstnutloMlL*w
o
O . Found., 525 U.S. 182,110 S.CL 636,142 LEd.2d 589 (1888) [hereinafter WACLF]\

* Mdntyr* v. Ohio fiKsefffofia Comm'h, 514 U.S. 334.115 S.CL 1511,131 LEd.2d 426

(1885); Mayar v. Qnnt, 466 U.S. 414,108 S.CL 1886,100 LEd^d 425 (1888). Such

communication from petitioners to voters Is the moat highly protected speech and can

be restricted only by means narrowly tailored to meet a critical state Interest Simply

put trie state provtston affecting pe

determination of whether "It la narrowly tailored to serve ari ovemcllng state interest'

Mdntyn v. Ohio Ebcttons Commit, 514 U.S. 334,347,115 S.CL 1511,131 LEd.2d

426 (1885); flMMst Ban* of Boston if. BaJfotf, 435 U.S. 785,776-777,88 S.Ct

1407,1415-1416,55 LEd.2d 707 (1878).

In Msyvr v. Grant supra, the Court struck cfoiimatete law prohibiting tha use of

paid signature gatherers because It 'makes ft teas Pkaly that appellees wll garner the

number of signatures nacaasary to place tha matter on tha ballot, thus Imttng their

aWHtytoir»aketr*rnattertto In

ACLF, tha Court concluded that the activity of gathering algnaluiae deaarvad avan

more than tha "exacting scrutiny1 applied In MeJnfyre v. Ohio Bacftons Commit, 514

U.S. 334,115 S.Ct 1511,131 LEd.2d 426 (1985):
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Here, all of the restrictions apparently adopted and applied by Defendant similarly

impair the First Amendment rights of Plaintiffs. This is particularly true for those

seeking to appear on the bafot for President and Vice President! as the U.S.

Constitution precludes the use of write-to votes (since techntealyaR votes are cast for

the "electors" to the electoral college). MfflHtame v. Rhodes, supra, 393 U.S. at 37.

Defendant's burdens violate the rights both of prospective candidates, such ae

^ plaintiff Kucera, of petition drculatofs.a^ Electors of Oregon have the right

!!! tosJgnpetHkmefbrlriHIatrvee.rê  Once the*"*i
^ State has adopted these processes for political change, the protections of the U.8.

^ Constitution apply when voters seek to exsidse this form of franchise.

P In addition to First ArneiKimentprotectkxis.tt̂

""* initiatives te also protected Infdtafco

CoeUtton United for Been v. CensfifSM, 342 F.3d 1073,1076 (9th Or. 2003), the

court recognized that voting on Initiative nwasures is a fundamental ric^ subject to Fifth

and Fourteenth Amendment guarantees.

Voting Is a fundamental right subject to equal protection Guarantees under
the Fourteenth Amendment See* Reynolds v. Sims, 377 U.S. 533,561^2,
84 S.Ct 1362.12 LEd^d 506 (1964) rUndpubtecty. the njht of suffrage is
a fundamental matter hi a free and democratic sodety."). The ballot Initiative,
UketheeJectfonofpubNcoffldaJs, tea'toastei .
government'" Cuyahoga Fats v. Buckeye Comm. Hope Found., 538 U.S.
188,123 S.CL 1389, iSs, 155 LEd2d 349 (2003) (quoting Easttate v.
FonatOty Enter*, Inc., 428 U.S. 868,679,98 S.Ct 2358,49 LEd.2d 132
(1976)), and Is therefore subject to equal protection guarantees.

Denying an elector the opportunity to provkte a valid signature on a petition Is akh

to denying an elector the right to vote in an election. More specifically, It would be akin

to requiring that every voter* cMmptetBd balrt be turned c

•collector," i»ho would bundle the balote Into a large envelope, sign It and deffver it to

the election office) and slowing the State to invalidate every batot contained In a large

envelope upon which the collector had made any sip of the pen hi writing down the
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Imitator), which determines what standard governs the chotoe [where
individual freedom ends end where state power begins].

Tfcomes,323U.S.at530.

In addition to acting In a capacity akin to voting, otoctom signing petitions are

engaging in oorepoWcal speech to the wider pubic. They are seeking to place upon

the balot, for the consideration of all electors, their candidates. They are thus entitled

to the same protections as are petitioners/circulators from Impairment by state actions.

Hero, each plaintiff elector fe being denied the right to effectively sign the petitions

of their choice by the acfnocpoldes of the Secretary of State, as detailed above.

These policies deprive the signer of any assurance that her valid signature win be

counted. The Secretory of State's poides deprive slgnors of their right to vaMly sign

petitions, because he Is dtoqualfying those signatures on bases that have nothing to do

with the vaHdtty of the signature. Instead, he Is throwing them out because the

circulator has aflegedry made some minor "error* in the date on the signature of the

circulator that the Secretary of State now deems to be fatal to the signatures on every

sheet containing such an •error." He Is aJso throwing away hundreds of sheets with

valid signature of electors, because he does not Ike the way the circulator's signature.

looks and wil not accept any documentation regarding the normal appearance of the

circulator's signature (apart from an Oregon voter registration card, the requirement of

whtehhasbeenfbtjndODfK*Jsivelytobea
•

process In Sifctity v. ACLF, 525 U.S. 182,119 S.Ct. 636,142 LEd.2d 589 (1999).

VI. SIXTH CLAIM FOR RELIEF: DISQUAIJFYINO SIGNATURE SHEETS ON THE
BAM OF ALLEGED ERRORS BWCmCUUkTORSVR^
RIGHTS UNDER THE OREGON CONSTITUTION.

The Implementation of a rule which disqualifies voter signatures on a nominating

petition on the basis of alleged (or proven) errors by circulators (In signing, dating, or

placing numbers upon the sheets) sHpHlcantry burdens the collect
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VII. SEVENTH CLAIM FOR RELIEF: REJECTING CIRCULATOR SIGNATURES
UNLESS THEY MATCH THE SIGNATURES UPON OREGON VOTER
REGISTRATION CARDS VIOLATES PLAINTIFFS1 CONSTITUTIONAL RIGHTS,
DtSCRMitttTESARBITOARILY BETWEEN ORE
AND OTHERS, AND VIOLATES THE OF DUE PROCESS GUARANTEE AND
FREEDOM OF TRAVEL GUARANTEES OF OUT-OF-STATE CIRCULATORS.

The Implementation of a rule which prohbMs signing a drculator signature! line wtth

any reasonable variation to the signature as it appears on the circulator's Oregon Voter

^ Registration card, without any opporftmlly to cure cr correct the cirouta

JJJ violates the rights of Plaintiffs who were circulators to participate in the nominating

£ petition process without burdens on their right to travel across state Ines and into

^ Oregon to engage in core poNcal speech and to circulate petition sheets on matters of

0 concern to them.

2 DefejKtertfs practice of rnaMngao^

upon examination of an Oregon Voter Registration card violates the First Amendment

rights of those Individual supporters of the Nader/Kucara ticket who are not registered

voters hi Oregon and fmpermissfcry discriminates against those Oregon residents who

are not registered to vote and In favor of those Oregon residents who are registered to

vote.

Defendant's apparent practice seeks to evade the edict of the United States

Supreme Court in AGLF that a state cannot restrtt the gathering of signatures on

petitions to registered voters of the state. By rejecting drculator signatures that he does

not happen to Ike, white resurrecting such signatures only If they match an Oregon

voter registration card, Defendant Is violating ACVand the constitijtional rî

Americans who are not Oregon registered voters.

VNI. REQUESTED RELIEF.

Based on the above discussion, the Court should issue an order
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing PLAINTIFFS' MEMORANDUM IN SUPPORT
OF MOTION FOR INJUNCTIVE RELIEF!* emalHng an electronic copy to the email
address stated below and by ptedna a true copy Into the U.S. Mall, first class postage
prepaid, addressed to the attorney feted below:
If^jLmmmtmm ^mnmiimmmisoinenne uemyes
Assistant Attorney General
400 Justice BuUlng
SeJem, OR 97310

** Dated: September 3.2004
to

Linda WiWams
(Nl
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